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Vision Statement
“ To develop a modern and sound over sight mechanism
based on equitable principles to take cognizance of
maladministration in Insurance Industry of Pakistan.”

Mission Statement
“ To provide judicious protection of interest of
stakeholdes in Insurance Industry”

Strategy
“ To provide free of charge, informal, amicable and
efficient resolution mechanism to address issues of
maladministration in Insurance Industry”

Core Values
Transparency
Independence
Promptness
Confidentiality
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Relevant Legislation
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Insurance Ombudsman
125. Appointment of Insurance Ombudsman.- (1) As soon as may be, after the commencement of this
Ordinance, the Federal Government shall appoint an Insurance Ombudsman.
(2) The Insurance Ombudsman shall be a natural person having high integrity and ability and
unimpeachable insurance or legal credentials, and shall not at the date of his appointment be more
than seventy years of age. He shall not be a shareholder of an insurance company.
(3) The Insurance Ombudsman shall hold office for a period of four years from the date of his
appointment unless he resigns earlier or is disqualified or removed in accordance
with sub-section (2) or (3) of section 126. He shall not be eligible for any extension of tenure or for
reappointment under any circumstances whatsoever.
(4) Any vacancy occurring in the office of the Insurance Ombudsman shall be filled within sixty days of
the occurrence of such vacancy.
(5) The Insurance Ombudsman shall not hold any other office of profit in the service of Pakistan or
occupy any other position carrying the right to remuneration for the rendering of services, and shall not
during the two years immediately prior to his appointment have held any office in any body corporate
carrying on insurance business in Pakistan.
126. Terms and conditions of Insurance Ombudsman.- (1) The Insurance Ombudsman shall be entitled
to the same salary and allowances as a Judge of a High Court.
(2) The Insurance Ombudsman may at any time resign his office by giving written notice to the
Commission of not less than three months.
(3) The Insurance Ombudsman shall be disqualified from holding his office and his appointment may
be revoked if:
(a)
(b)
(c)
(d)

he has been convicted of an offence involving moral turpitude;
he has been guilty of misconduct;
he has been or is adjudged insolvent;
he is incapable of discharging his duties by reason of physical, physiological or mental
unfitness and has been so declared by a registered medical practitioner appointed by the
Commission;
(e) he is disqualified by virtue of holding an office (other than that of Insurance Ombudsman) for
which he receives remuneration; or
(f) he fails to discharge diligently or impartially his duties under this Ordinance:
Provided that, unless a disqualification referred to in this subsection arises from the
judgement or a court or tribunal of competent jurisdiction under any relevant provision of
applicable law, the appointment of an Insurance Ombudsman shall not be revoked without
an enquiry by an impartial person or body of persons constituted in accordance with such
12
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procedure as may be prescribed by rules made by the Federal Government, and such rules
shall provide for a reasonable opportunity for him to be heard in his defence.
(4) The Insurance Ombudsman shall be provided with a secretariat to be appointed in consultation
with the Commission. Appointments to the secretariat may be made on deputation from the Commission
or other insurance companies or otherwise on the basis of professional qualifications. The costs of the
secretariat shall be shared by insurance companies in such proportions as may be determined by the
Commission.
127. Jurisdiction, functions and powers of Insurance Ombudsman.- (1) The Insurance Ombudsman
may on a complaint by any aggrieved person undertake any investigation into any allegation of maladministration on the part of any insurance company
Provided that the Insurance Ombudsman shall not have any jurisdiction to investigate or
inquire into any matters which –
(a)

are within the jurisdiction of the Office of the Wafaqi Mohtasib under the Establishment of
the Office of Wafaqi Mohtasib (Ombudsman) Order, 1983 (P.O. 1 of 1983) ; or

(b)

are sub-judice before a court of competent jurisdiction or tribunal or board in Pakistan on
the date of the receipt of a complaint, reference or motion by him.

(2) For the purposes of this section “mal-administration” includes –
(a)

a decision, process, recommendation, act of omission or commission which:
(i)
(ii)
(iii)
(iv)

(b)

is contrary to law, rules or regulations or is a departure from established practice or
procedure, unless it is bona fide and for valid reasons; or
is perverse, arbitrary or unreasonable, unjust, biased, oppressive, or discriminatory;
or
is based on irrelevant grounds; or
involves the exercise of powers, or the failure or refusal to do so, for corrupt
or improper motives, such as, bribery, jobbery, favouritism, nepotism and
administrative excesses; and

corruption, nepotism, neglect, inattention, inordinate delay, incompetence, inefficiency
and ineptitude in the administration or discharge of duties and responsibilities.

(3) Notwithstanding anything contained in sub-section (1), the Insurance Ombudsman shall not accept
or investigation any complaint which is brought by or on behalf of an insurance company and which
relates to a contract of reinsurance.
(4) Notwithstanding anything contained in sub-section (1), the Insurance Ombudsman shall not accept
for investigation any complaint by or on behalf of an employee of an insurance company concerning
any matters relating to the insurance company in respect of any personal grievance relating to his
service therein.
Annual Report 2014-2015
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(5) For carrying out the objectives of this Ordinance and, in particular for ascertaining the root causes
of corrupt practices and injustice, the Insurance Ombudsman may arrange for studies to be made or
research to be conducted and may recommend appropriate steps for their eradication.
128. Reference to Insurance Ombudsman by Court.- If at any time during the pendency of
a case, a Court or Tribunal trying a case relating to an insurance company is of the opinion that the
management of the insurance company has prima facie acted in a mala fide manner, or in violation of
insurance rules and regulations, it may make reference to the Insurance Ombudsman for inquiring
into the matter and passing such order in accordance with the provisions hereof as he may deem fit:
Provided that the making of a reference shall not prevent the Court or Tribunal from deciding
the claim before it on its merits.
129. Procedure for making complaints.- (1) A complaint shall be made on solemn affirmation or oath in
writing addressed to the Insurance Ombudsman. The complaint shall set out the full particulars of the
transaction complained of and the name and address of the complainant.
(2) Prior to making a complaint the complainant shall intimate in writing to the concerned insurance
company his intention of filing a complaint and if the insurance company either fails to respond, or
makes a reply which is unsatisfactory to the complaint, within a period of one month, the complainant
may file a complaint at any time thereafter within a further period of thee months:
Provided that the Insurance Ombudsman may, if satisfied that there were reasonable grounds
for the delay in filing the complaint, condone the delay and entertain the complaint.
(3) The Insurance Ombudsman may adopt any procedure as he considers appropriate for investigating
a complaint.
Provided that he shall not pass any order against a insurance company without first giving it a
notice and an opportunity to be heard.
(4) Subject to section 128, the Insurance Ombudsman shall not have any power to issue an order in the
nature of a stay order or to entertain any complaints if the matter is pending before a Court, Tribunal
or other legal forum.
(5) The Insurance Ombudsman may reject a complaint summarily or he may accept the same or pass
any other order he deems fit.
Provided that in each case he shall pass a reasoned order for his decision.
(6) The Federal Government may further prescribe rules for the conduct of proceedings in relation to
complaints brought before the Insurance Ombudsman.
130. Recommendations for implementation.- (1) In the event the Insurance Ombudsman comes to
the conclusion that the complaint is justified, in part or in whole, he shall try and facilitate an amicable
14
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resolution or settlement by resort to mediation and failing that communicate his findings to the
concerned insurance company with the direction (a)
(b)
(c)
(d)
(e)

to reconsider the matter;
to modify or cancel the earlier decision, action or failure to take appropriate action;
to pay reasonable compensation to the complainant as fixed by the Insurance Ombudsman;
to take the requisite steps to improve the functioning or efficiency of the insurance
company; or
to take such other remedial steps or actions as may be specified by the Insurance
Ombudsman.

(2) Any insurance company, or official of a insurance company or a complainant aggrieved by an order
passed by the Insurance Ombudsman may file an appeal with the Commission within thirty days which
shall pass any order thereon it deems fit.
(3) Any order passed by the Insurance Ombudsman which has not been appealed against, or any
order passed by the Commission in appeal, as the case may be, shall become final and operative and
if not implemented shall render the insurance company concerned liable to such action including the
imposition of a fine or penalty as the Commission may deem fit, and in relation to a insurance company
officer, to the appropriate disciplinary or other proceedings.
(4) Nothing contained herein shall prevent a complainant from filing a suit against an insurance
company in the event his complaint is rejected.
131. Power to call for information.- The Insurance Ombudsman shall have the power for purposes of
disposing a case, to require an insurance company to disclose to him any information subject to the
following conditions, namely:(a)

the Insurance Ombudsman shall make every endeavour to ensure that insurance
confidentiality is maintained as required by insurance law and procedure and shall take no
action which is violative thereof;

(b)

the Insurance Ombudsman may call for any or all such documents which are relevant or
pertinent for purposes of deciding a complaint;
Provided that he shall not be entitled to call for unrelated documents which may
compromise the insurance company’s position in relation to other customers;
Provided further that in cases where the Insurance Ombudsman is investigating
cases of corruption, he shall have a greater latitude in relation to the inspection of
documents; and

(c)

in the event of an insurance company refusing to furnish information, or copies of relevant
documents, the Insurance Ombudsman may draw an adverse inference and comment on
the same in his findings.
132. Duties of insurers.- (1) An insurer shall at all times co-operate with the Insurance Ombudsman
and with any person properly authorized by him, in the conduct of an investigation by the Insurance
Annual Report 2014-2015
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Ombudsman into a complaint which has been brought before him.
(2) An insurer that obstructs, through its wilful act or failure to act, any investigation by the Insurance
Ombudsman shall be guilty of an offence.
133. Duty and power of the Insurance Ombudsman to report to the Commission.- (1) Where the
Insurance Ombudsman has reason to believe during the course of his investigation into a complaint
brought before him, or finds as a result of his investigation that an insurer has (a)
(b)
(c)

failed to comply with this Ordinance; or
failed to act in good faith; or
acted in such a manner as to bring the insurance industry into disrepute;

he shall make a report on that matter to the Commission in such manner as the Commission may
prescribe.
(2) The Insurance Ombudsman may make a report to the Commission on any matter arising from his
investigation into a complaint brought before him, in which he deems it fit or proper to do so.
(3) The Insurance Ombudsman may, in a report made under sub-section (1) or under sub- section (2),
make recommendations as to action to be taken, including without limitation an investigation by the
Commission, or the taking of the requisite steps or legal proceedings against an insurance company
which has acted in violation of insurance laws, rules, regulations, procedures, or directives of the
Commission.
134. Report of Insurance Ombudsman.- (1) The Insurance Ombudsman shall prepare and submit to
the Federal Government on or before the 31st March in every year following the commencement
date a report setting out a review of the activities of his office during the preceding year.
(2) The Insurance Ombudsman shall also submit a report or reports to the Federal Government
containing the results of such inquiries as he may be directed to conduct by the Federal Government
from time to time.
(3) All reports submitted by the Insurance Ombudsman shall be published and released to the public
unless he directs otherwise for reasons to be recorded.
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FPO Annual Meeting

Mr. Azhar Ali Farooqi, Honorable Federal Insurance Ombudsman attended the
Forum of Pakistan Ombudsman Annual Meeting held at Karachi.

Mr. Azhar Ali Farooqi, Honorable Federal Insurance Ombudsman alongwith Abdur Rauf Chaudhry,
Honorable Federal Tax Ombudsman and Professor Mira Phillabus Honorable Provincial Ombudsman Punjab for Protection against Harassment of Women at Workplace during FPO Meeting at Karachi.
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An Overview on Takaful
Islam & Insurance –Historical Background
The concept of Takaful or Insurance is being used, as a risk mitigating tool, to cover the losses or hazards
of uncertainty of its policy holders. It is based on the concept of mutual help and group responsibility.
It had been practiced since before the advent of Islam. Prophet Muhammad (Sal-lalAllah-u-alai-hiWasallum) approved them, though some of them are pre-Islamic:
•

Doctrine of Al-Aqilah; Assistance provided to the killer by his or her family for paying of blood
money to the heir of the victim.

•

Doctrine of Dhaman Khatr at-Tareeq; A surety provided to the traders against the losses occurred
during a commercial journey due to hazards on trade routes.

•

Doctrine of Aqd al-Muawalat; A contract for bringing about the amity or revenge to an end.

•

Doctrine of Al-Hilf; Confederation or agreement between different tribes or groups for mutual
assistance and help.

Though by virtue of in built features of mutual cooperation and sharing, conceptually conventional
insurance in its sprit is very much in line with Islamic fundamentals, and its operational frame work has
been declared by Shariah Scholars in a Judicial Conference held in Makkah in Shaban, 1398 AH as unIslamic (i.e. inconsistent with the principles of Shariah). In last few decades, similar Shariah Fatwas and
Resolutions of historical significance have been passed at various forums.

Fiqh Academy Resolution 1985
Islamic Fiqh (science of Shariah) Academy, emanating from the Organization of Islamic Conference,
meeting in its Second Session in Jeddah, KSA, from 10 to 16 Rabi-ul- Thani, 1405 A.H. (Dec 1985) issued
a Resolution which in summary stated the following:
•

The commercial Insurance contract… is prohibited (Haraam) according to the Shariah.

•

The alternative Takaful contract which conforms to the principles of Islamic dealings is Halaal,
being the contract of cooperative insurance, which is founded on the basis of charitable
donation and Shariah compliant dealings.

Introduction-Takaful
“Takaful” – is an Arabic noun having origin in the verb “Kafala” meaning “to guarantee or to bear
responsibility for …”. In simple, “Takaful” means an agreement wherein participants (members) of a
group jointly guarantee each other to meet a defined loss/damage suffered by any one amongst them.
To sum-up, Takaful for religious Muslim offers faithfulness (in the form of making contribution for self
purification), brotherhood (via ta’awun i.e. mutual assistance), charity (i.e. tabbarru meaning donation
for a greater cause) and mutual guarantee (indemnification to the unfortunate ones amongst them for
their loss/damage).
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Reference — Al Quran:
•
“Help (ta’awan) one another in furthering virtue (birr) and Allah consciousness (taqwa) and
do not help one another in furthering evil and enmity”. Al Maidah: verse 2 (5:2).

Reference – Hadith:
•

“tie the camel first, then submit (tawakkal) to the will of Allah”

The hadith implied a strategy to mitigate/reduce risk.
A comparison between conventional insurance and takaful (keeping in view the underlying Shariah
frame work) for ease reference, is drawn hereinafter:
Issue

Conventional Insurance

Takaful

Organization Principle

Profit for shareholders

Mutual for participants

Basis

Risk Transfer

Co-operative risk sharing

Value Proposition

Profits maximization

Affordability and spiritual satisfaction

Laws

Secular/Regulations

Sharia plus regulations

Ownership

Shareholders

Participants

Management status

Company Management

Operator

Form of Contract
Contract of Sale
		

Cooperative, Islamic contracts of Wakala
or Mudarbah with Tabar’ru (contributions)

Investments

Interest based

Sharia compliant, Riba-free

Surplus

Shareholders’ account

Participants’ account

A Global Overview
Islamic finance is a fast growing phenomenon, which hardly holds 5% share of the global finance
industry. In tandem with growth in Islamic finance, demand for Shariah compliant products for
mitigating and managing the permissible risks, has risen significantly. From the inauguration of the first
takaful company in Sudan in 1979, takaful products are now sold in around 30 countries through over
200 operatives (including takaful windows of conventional insurance providers).
Overall, global gross takaful contribution is estimated to reach US$14 billion in 2014 from an estimated
US$12.3 billion in 2013. Year-on-year growth has moderated from a high CAGR of 22% (2007-11) to a
still healthy growth rate of 14% over 2012-14. ASEAN countries (Malaysia, Indonesia, Brunei, Singapore
and Thailand), driven by strong economic dynamics and young demographics, continue to achieve
buoyant growth at 22% CAGR. The GCC countries (excluding Saudi Arabia) registered growth of about
12%.
However, despite phenomenal growth, takaful industry is merely 1% of the global insurance industry
while Muslims represent around one-fifth of the world’s population, suggesting potential growth
opportunities for takaful to match the Islamic finance penetration, particularly in GCC countries,
Malaysia and generally elsewhere.
Annual Report 2014-2015
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Where as in Pakistan gross takaful (Family +General) contribution is Rs. 7.15 billion in 2013

Organization in Takaful
In conventional insurance, while risk transfer mechanism provides risk mitigation to individuals, the
Company endeavors to maximize its profits in the process. However, the situation differs in Takaful
wherein the operator acts as a wakeel under Wakala model {primarily aiming to optimize risk-mitigation
cost for individuals (known a participants) in a Shariah compliant manner}, and risk-exposures remain
within the group of such individuals who amongst them mutually guarantee each other.
The other important features in takaful are structure & purpose of the Participants’ Takaful Fund
(PTF), prohibition of investment in non-Shariah compliant avenues (fixed income securities and equity
investment in prohibited businesses and financial services) and most significantly, a fair distribution of
risks and rewards which necessitates clear divide between PTF and Shareholders’ Fund (SHF).
Apart from the two funds i.e. PTF and SHF, the PTF of family takaful firms is further segregated to include
a Participants Investment Fund (PIF), with the latter linked to units representing participants’ rights to
returns on investments. The existence of multiple funds in family and general takaful organizations
require clear demarcation between assets of each, as it could raise governance concerns stemming
from potential conflicts of interest.
In both family and general takaful, the shareholders, in theory, appoint a Takaful Operator (in practice,
for the participants, they, as legal entity, are one), who independently manages the PTF. The contribution
received from a participant in a General Takaful undertaking, is credited directly into the PTF, whereas
in family takaful firms it is distributed between the PTF and the PIF. The position, due to risk-sharing
element amongst the participants (i.e. policy holders) in Takaful, who mutually guarantee each other (as
against transfer of risk from an individual to the company), put additional (socio-Islamic) responsibility
on the participants, expected of them towards each other, under the brotherhood concept in Islam
(the underlying basic spirit of Takaful); hence there is no contractual liability upon the takaful operator
(TO) to cover any loss/deficit arising in the PTF. However, the SHF can provide Qard-e-Hasna (Interest
free loan) to the PTF in times of financial distress (i. e. deficit in the PTF). The regulatory framework
irrespective of jurisdiction gains significance here, since additional protection may have been provided
to participants by obligating the SHF to cover for protection of participants’ in adverse circumstances,
even though in principle, it is not liable to meet any losses in the PTF.

Takaful Models
As, guided by the fundamentals of Islamic business transactions, the contract of takaful, based on the
principles of either Wakala or Mudharaba, has been developed, and is being practiced globally.
Following are the Takaful models used in world-wide by both Family and General Takaful Operators:

Mudaraba Model
The surplus is shared between the participants with a takaful operator. The sharing of such profit
(surplus) may be in a ratio 5:5 , 6:4 etc. as mutually agreed between the contracting parties. Generally,
these risk sharing arrangements allow the takaful operator to share in the underwriting results from
operations as well as the favourable performance returns on invested premium.
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Wakala Model
Cooperative risk sharing occurs among participants where a takaful operator earns a fee for services
(as a Wakeel or Agent) and does not participate or share in any underwriting results as these belong
to participants as surplus or deficit. Under the Al- Wakala model, the operator may also charge a fund
management fee and performance incentive fee.

Wakala -Waqf Model
It is a WAKALAH model with a separate legal entity of WAQF in-between.
The relationship of the participants and the operator is directly with the WAQF fund. The operator is
the ‘Wakeel’ of the fund and the participants pay contribution to the WAQF fund by way of Tabarru.
The contributions received would also be a part of this fund and the combined amount will be used for
investment and the profits earned would again be deposited into the same fund which also eliminates
the issue of Gharar.
Annual Report 2014-2015 21
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Losses to the participant are paid by the company from the same fund.
Operational expenses that are incurred for providing Takaful services are also met from the same fund.

An over view of Pakistan’s Takaful Industry (2006 – 2013)
Insurance Ordinance 2000 defines Takaful, as
“A scheme based on mutual assistance in compliance with the provisions of Islamic
Shariah and which provides for mutual financial aid and assistance to the participants
in case of occurrence of certain contingencies, and whereby the participants mutually
agree to contribute to the common fund for that purpose.”
In Pakistan, to transact takaful business, both “Wakala” and Mudaraba” based contracts have been
allowed under the Takaful Rules 2012 (repealing the Takaful Rules 2005),
The dedicated operators established under the repealed rules, by making an initial contribution (Cede
money), form a benevolent fund (known as Waqf Fund). The participants (policy holders) contribute to
the Waqf fund, and on request receive benefits for loss of or damage to the subject matter caused by
fortuitous occurrence of defined events. As a matter of fact, in the Wakala-Waqf model, cooperative
risk-sharing occurs among participants via pooling, whereas a takaful operator earns a fee for services
rendered in managing of the fund (as manager of the fund/pool), and does not participate or share in
any surplus or deficit of the pool (the Waqf fund).
Since notification of the Takaful Rules in September 2005, three general (namely “Pak Kuwait”, “Takaful
Pakistan”, and “Pak Qatar General” commenced their operational activities in 2006, 2007, and 2008,
respectively) and two family takaful companies (Pak Qatar Family and Dawood Family in 2008) have
been issued licences by Securities and Exchange Commission of Pakistan (the Commission).
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Sr. No

Name of Takaful Operator

Type of Business

Contribution-2013

1

Pak-Kuwait Takaful

General (Non-Life)

780 million

2

Pak-Qatar General Takaful

General (Non-Life)

1,029 million

3

Takaful Pakistan

General (Non-Life)

220 million

4

Pak-Qatar Family Takaful

Family (Life)

4,460 million

5

Dawood Family Takaful

Family (Life)

666 million

The gross takaful (Family +General) contribution is Rs. 7.155 billion in 2013.
Despite the continued impressive growth of takaful sector overall, this trend has not been consistent
even across all product lines. Generally, the expansion of non-life business has outpaced that of the
family lines. In addition, the typical size of a takaful company remains smaller than that of a conventional
insurer.
Going forward, it is believed that the main opportunities and challenges for the sector overall are
depending upon the development of more robust family takaful (life insurance) platforms in the family
takaful (life insurance) business and compulsory lines such as motor third-party liability and health
within the general takaful (non-life) business. A growth area within the corporate product line is
medium-sized business risk products in the energy and construction sectors, which continue to expand.
In general, retention levels for corporate product lines have been improving gradually, providing a more
stable base for growth, although the largest risks still are expected to be ceded to the international
markets.
The market position of the dedicated Takaful Companies by its diversification in terms of client base,
business lines and distribution network is not up to the mark as compared to Conventional Companies.
Moreover, the development of Takaful (Islamic insurance) industry, including the regulatory environment,
needs to keep pace with the rest of the financial industry, especially banking sector.
After enforcement of Takaful Rules – 2012, by which conventional insurance companies are allowed to
open their window takaful, it is envisaged that takful industry especially Family takaful will flourish in
future.

By Dr. Syed Arif Hussain
CEO
Takaful Pakistan Ltd
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Pakistan’s Insurance Industry- Concept,
Scope, Growth and Future
The concept of sharing risk and helping one another in times of need or misfortune has been in existence
since the earliest of civilization. Societies were formed on this very concept of sharing and protecting
one another. The concept remained the same while the means and methods changed from time to
time. In the present era, we use the term ‘Insurance’ for this concept.
Insurance is defined as a promise of compensation for specific potential future losses in exchange for a
periodic payment. Insurance is designed to protect the financial well-being of an individual, company
or other entity in the case of an unexpected loss. Agreeing to the terms, an insurance policy creates
a contract between the insured and the insurer. In exchange for payments from the insured (called
premiums), the insurer agrees to pay the policy holder a sum of money upon the occurrence of a
specific event.

Insurance Industry Present Outlook- Pakistan
The insurance industry in Pakistan is
relatively small compared to its peers in
the region. The insurance penetration
and density has remained very modest as
compared to other jurisdictions as evident
from the graphs.
However, the situation has been improving
over the last 5 years and the insurance
industry, especially Life Insurance,has
shown tremendous growth. This growth
can be attributed to the change in
perception of life insurance which is now
beingperceived as security for a prosperous future
should something untimely and unfortunate
happen. This positive change is depicted in the
graphs:

These growth statistics are encouraging and with
the right set of macroeconomic reforms, further
liberalization and market based regulatory and
supervisory regime substantial development can
be expected in the future.

Scope of Life Insurance Industry in Pakistan:
Life insurance affects a country’s social and economic structure to a great extent. Due to its nature,
life insurance differs from all other kinds of insurance. In the last few years, the life insurance sector in
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Pakistan has experienced tremendous growth of 30-35% annually. There have also been many product
and operational innovations as a result of customer need and increased competition among the players.
Although the industry faces the challenges of uncertain economic conditions, it has also benefited from
the changes in the regulatory environment.
The impressive growth of the last few years is due to aggressive expansion of the distribution channels,
especially bancassurancewhich now comprises of a significant proportion of the business of most of
the private sector players. Bancassurance has enhanced the insurance industry in Pakistan in terms of
increased market penetration by being able toaccess millions of bank customers.
Recently, SECP has allowed conventional companies to open Window Takaful operations and this will
further boost the insurance sector as companies with their existing substantive distribution channels
will be able to target the market, which to date for religious reasons, has not been accessible. Takaful
now gives this target market the opportunity to access the value proposition of insurance.Takaful aims
to target the market that deems conventional insurance against the Islamic principles.
Even though Insurance is primarily a matter of private contract, it is largely affected with the public
interest. The regulatory laws have facilitated in building consumer trust by taking measures to
control market conduct, prevent unfair trade practices, monitoring and preserving financial solvency,
standardizing insurance products etc.

Future of Insurance Sector in Pakistan
The key drivers of insurance growth in a country are typically macroeconomic factors, regulatory factors
and demographics of a country.In Pakistan the insurance penetration is only 0.7% of GDP (2011),
which is very low as compared to countries like India and Bangladesh. Yet there is a silver lining: new
opportunities. There is a remarkable opportunity for the whole sector as there is a huge untapped
market. Insurance companies can take advantage of this opportunity with innovative products tailored
to consumer needs. Life insurance in Pakistan promises exciting growth.
Further, given the recent growth there is also room for new players in both conventional and Takaful
areas. However, multinational players do not appear to be interested in exploiting this growth potential,
though the unstable political and security environment is mainly responsible for that lack of interest.
A major challenge facing the insurance sector is lack of quality human resources. Insurance companies
need to invest in developing the competencies and skills of their employees along with technical ability
to innovate new products. Further, inculcating ethics and good business practices is also crucial.
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Another major area of utmost importance is customer services. The needs of the customers are evolving
and they rightly demand value and differentiation in return for their loyalty and long term relationship.
To make it more complex and expensive, insurers must also abide by the numerous operational,
regulatory, and financial requirements. When insurers deliver an exceptional and engaging customer
experience, it eventually translates into profits. Therefore, continuous improvement and innovation is
required in this area for insurance companies to excel.

CONCLUSION
The insurance sector is going through dramatic changes worldwide, creating new challenges to the
insurers and regulators. Therefore, it is essential for insurance companies to achieve organizational and
operational restructuring to achieve overall efficiency. At the same time, avoid increased financial risk
and uncertainties.
Lastly, it is imperative for all the businesses that are present in the insurance market to present life
insurance to an individual with all its advantages and benefits. Better education and awareness that
would result from a fair and quality transfer of knowledge would itself represent a motivational force
that could be highly beneficial for the insurance sector and for the economy as a whole.

By Taher G Sachak
Managing Director & CEO
EFU Life Aussurance Ltd
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Azerbaijan

Mr. Azhar Ali Farooqi, Honorable Federal Insurance Ombudsman alongwith Ms Elmera Sulemanova,
Commissioner of Human Rights of Azerbaijan during the 12th International Baku Conference of Ombudsman on the
“The Role of National Human Rights Institutions in Ensuring the Rights of Women” in Baku, Azerbaijan.

Mr. Azhar Ali Farooqi, Honorable Federal Insurance Ombudsman alongwith Ambassador of Pakistan to Azerbaijan
during the 12th International Baku Conference of Ombudsman on the “The Role of National Human Rights Institutions in
Ensuring the Rights of Women” in Baku, Azerbaijan.
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Winds of Change

Group photo of all the local and international participants of the workshop “Winds of Change – Challenges and
Opportunities for the insurance industry in emerging markets” organized by Pakistan Insurance Institute at Karachi.

Insurance Day

Group photo of Executive member of Insurance Association of Pakistan (IAP)
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Negotiations Pros and Cons of Making the First Offer
One of the most frequent questions people ask about negotiation tactics is ‘should you make the first
offer or wait for the other party to put their offer on the table first?’
Conventional wisdom seems to suggest that it is better .to wait for the opponent to make the first offer.
The reason given for this is that at the start of negotiations discussions are often vague and an opening
offer provides the opponent with valuable information too early in the negotiation process. The first
offer gives the opponent an indication of where the lower end of the zone of potential agreement
(‘zopa’) lies and clues about acceptable agreements. This may allow the opponent to work further
downwards of the zopa to the detriment of the giver of the information Moreover it is also possible
that in response to the first offer the other side may offer misleading information in an attempt to get
a bargaining advantage. It is therefore wiser to wait for the other side to speak first than make the
mistake of a first offer.
Most academicians, researchers and scholars have now come to disagree with this conventional
wisdom. They contend that research and statistical studies have established that the party who opens
first gets a huge advantage during bargaining particularly when the party making the first offer comes
well-versed and prepared to the negotiating table. In such a situation the first party making the opening
offer is more likely to succeed in fulfilling its hopes and desires than the other who chose to delay
making its offer and decided to suppress its emotions. The reason for this is two-fold: (i) the power of
anchoring; and (ii) relationship enhancement.
Anchoring is the principle that the first time a number is thrown out during negotiation, the discussion
will naturally revolve around that numerical value and all other financial possibilities will arise out of
and/or in relation to the number. The numerical value attached to the offer tends to have a ‘magnetic
effect’ as it pulls judgments of the parties throughout the rest of the negotiation to the first number;
hence the numbers are known as ‘anchors’. Research into the effect of anchoring strongly suggests that
a party’s response to an offer is highly influenced by any number that enters the negotiation process
and the first number introduced in the process enjoys a powerful negotiation advantage.
Professor Adam D Galinsky, from the Kellogg Graduate School of Management, contends that anchors
affect the judgment of even those who think they are immune to such influence. He basis this on
research into the phenomenon of anchoring conducted by Greg Northcraft and Margaret Neale which
involved price lists for properties provided by real estate agents; and on similar research by Thomas
Mussweiler of the Institute of Psychology at the University of Wurzburg involving the value of used cars
quoted by car mechanics in Germany. The reason that anchors affect peoples’ judgments is that during
negotiations, each point under discussion has both positive and negative qualities, ie, qualities that
suggest a higher price and qualities that suggest a lower price. High anchors selectively direct attention
towards an item’s positive features whereas low anchors direct attention to its negative features.
Hence in the above-mentioned studies, a high list price directed real estate agents’ attention to the
house’s positive attributes (such as spacious rooms or a new roof) while pushing negative attributes
(such as a small yard or an old furnace) to the back recesses of their minds. Similarly, a low anchor led
car mechanics to focus on a car’s worn belts and ailing clutch plates rather than its low mileage and
pristine interior. Professor Galinsky argues that more aggressive and extreme first offers lead to a better
outcome for the person who made the offer as the numbers are anchored nearer to the seller’s number
with the zopa. However, if the first offer is too aggressive and falls completely outside the opponents
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zopa, the same may be perceived as an insult and scare and/or annoy the other side and perhaps even
cause the other side to shut down negotiations and walk away.
Another advantage of making the first offer is gaining a relationship advantage. Research and studies
have found that the first offer correlates to the party’s confidence and sense of control at the negotiation
table and enhances its relationship status. A numerical value as a first offer which is supported by a
considered rationale justifying the offer as reasonable also enhances the stature of the party making
the first offer. Once the first offer has been made, the party framing the justification and rationale for
such offer is in a position to set a positive tone for discussion. Making the offer first also gives a positive
impression to the other side that the party making the offer is interested in continuing its relationship
beyond the current dispute/differences with the other side. On the other hand, the opponent receiving
the first offer, particularly if the numerical value is at the lower end of its zopa, is forced to counter
the offer with criticism and explain why the offer made is either wrong or unreasonable. Thus the
opponents’ frame of reference to object to the first offer is likely to be defensive and clothed in negative
language during the course of negotiation.
Yet another advantage of making the first offer relates to the satisfaction with the outcome of the
negotiation. According to research one of the best predictors of a successful negotiation is the
number and size of concessions exchanged between the parties. Making a first offer, particularly if it
is an aggressive and high offer, enables the maker to grant concessions and allow the opponent the
opportunity to extract a perceived ‘better deal’. An opponent who is satisfied that he has reached a
duly bargained outcome will be more likely to respect the terms of the agreement leading up to a
mutually beneficial outcome for both parties.
Of course, there is no hard and fast rule in negotiation. There can be situations in which it would not be
advantageous to make a first offer. For instance, when there is inadequate information regarding the
other party or it is apparent that the other side is better informed about the issues being negotiated and
possesses superior market and industry information. It would be unwise to make the first offer in such
cases as it would be difficult to explain the basis for the numerical value. Another instance, according
to Professor Margaret Neale of Stanford Graduate School of Business, when it makes sense to wait for
the other side to make an offer, is ‘when you honestly believe that the other side dramatically values
the object of the exchange at a much higher rate than you do’.
This does not mean that the party not making the first offer will always end up on the losing side. After
all the opportunity to make an offer first is not available all the time. In such an. event, a counter-offer
should be based on the same information as one used to construct a first offer. Suffice, to say, counteroffers should also be framed to explore the other side’s BATNA as well as gather more information
about the issue and the market/industry. A positive attitude will always help make a more confident,
effective and respected negotiation regardless of who makes the first offer.

By Jawad Sarwana
Advocate

30

Annual Report 2014-2015

Federal Insurance Ombudsman Pakistan

The Dispute Resolution Team :
Mediator & Dispute Resolution Adviser
The parties to a personal injury dispute had agreed to mediate. The dispute resolution advisor had
worked with the parties to identify the most suitable mediator. While liasing with the parties to finalize
the mediation agreement one side informed him that they would only continue if the other side
accepted liability on one particular issue.
This condition was unacceptable to the other party, and with only a few days until the mediation,
jeopardized the process. After considerable negotiation with both parties, and considerable venting
from one of them about the perceived lack of good faith from the others, the dispute resolution advisor
convinced them that the best forum for these issues to be discussed was the mediation. The mediation
took place as scheduled and settled in one day.
Sometimes clients perceive dispute resolution advisor as an administrative adjunct to the mediation.
In reality they are an integral part of the process. Several of them are CEDR Accredited mediators
themselves.
Their role begins when the parties first contact CEDR Solve, discussing the parties’ needs and identifying
the skills, experience, background, style and other criteria required of the mediator. If appropriate the
dispute resolution advisor can advise on alternative procedures that might best reach the outcome the
parties require. The dispute resolution advisor’s involvement continues, helping the parties navigate
through the procedural wrangles of arranging the mediation. Their involvement is not complete until
after the mediation, when individual and specific feedback is obtained on the mediator’s performance.
Our rigorous monitoring system ensures that we can continually develop our mediators and maintain
our ability to provide clients with the best neutral for their dispute.
There are two important areas in which dispute resolution advisors add value to the process. Mediation
is at its most effective when the parties and their legal representatives are fully engaged in the process.
From initial contact, dispute resolution advisors will work with the parties and lawyers to ensure they
understand the mediation process and re fully prepared to resolve their dispute on the day. From
advising parties on who should be in their mediation team to assisting with the contents of case
summaries and other documents, the dispute resolution advisor is always attempting to ensure that
the parties are in the best position to get the best from the process. Their impartiality ensures that the
best advice is given to all parties.
The other crucial role, in handling the logistics of the mediation and resolving procedural disputes, is to
shield the mediator. The dispute resolution advisor is able to manage the venting of frustration by the
parties, negotiate agreement on any sticking points and liase with the mediator over changes to the
mediation procedure of agreement. This ensures that the mediator enters the process from a neutral
viewpoint, untainted by previous procedural conflicts.
In a very real sense the mediator and dispute resolution advisor work as a team, with the dispute
resolution advisor liasing between parties and the mediator to ensure that they can focus on the
substantive issues in dispute. So the next time you speak to a dispute resolution advisor, consider
yourself to be dealing with an integral member of CEDR Solve’s dispute resolution team, working to
ensure that clients are receiving the maximum benefit of the mediation process.
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Dispute resolution advisor: Dispute Resolution Professional
•

Integral part of mediation team working closely with mediator

•

Works with parties and their lawyers to engage them effectively in the process and ensure their
optimal participation in mediation

•

Resolves procedural disputes allowing parties to vent frustrations thereby clearing the way to
focus on substantive issues in mediation

•

Preserves mediator neutrality by shielding them from procedural wrangles

By James South
CEDR Solve Dispute Resolution Adviser,
UK
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Cheque

Mr. Azhar Ali Farooqi, Honorable Federal Insurance Ombudsman presenting cheque to a complainant after amicable
settlement at Karachi.

Mr. A.R Siddiqui, Senior Advisor FIO Secretariat presenting cheque to a complainant at Islamabad.
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MARINE / FIRE CLAIM
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History of the case
The Complainant company has stated in the Complaint that two Insurance Policies were obtained from
M/s ABC Insurance Co.Ltd. Lahore (hereinafter referred to as the Respondent Co.) i.e., Marine Insurance
Policy bearing No. MP/T/14/000074/10/2012 on 19.10.2012, effective from 01.11.2012 to 31.10.2013,
for Sum Insured Rs.9,000,000/- at Premium of Rs.440,551/- per Annum and Fire Insurance Policy No.
FP/14/000071/11/2012 was issued on 09.10.2012, effective from 09.10.2012 to 08.10.2013, for sum
Insured Rs.109,000,000/- at Annual Premium of Rs.274,370/-.
The Complainant, on 24.11.2012 dispatched 160 bags of 22/S Cotton Yarn from their factory, namely M/s
SSS Mills Limited, Sheikhupura to Chaudhary Fabrics, 19-KM, Multan Road, Lahore, on Truck No. LES09-1304, vide Bilty No.745 of Pak Chishtian Bilal Good Transport Company. When the vehicle reached
near Faizpur Interchange of Motorway, it was hi-jacked by robbers. As per FIR dated 04.12.2012, U/S
382 PPC, Rs.15,000/- cash, mobile phone, CNIC, Driving Licence of Driver and Registration documents
of vehicle were snatched by 5 robbers who fled away with loaded truck. Subsequently, Bhai Phero
Police telephonically informed about recovery of truck. According to Complainant, the intimation of
this incident was duly conveyed to the Respondent Co.
In another independent incident on 02.12.2012, a loss occurred due to Fire in the Card Room of the
Factory and an estimated loss of Rs.2,99,206/- was caused, for which, proper intimation was given to
the Respondent Co. and a Claim was lodged on 20.12.2012. On 12.12.2012, the Respondent Co. wrote
two letters asking for balance Premium of Insurance Polices amounting to Rs.179,600/- regarding
Fire Insurance and Rs.330,000/- regarding Marine Insurance, which were paid to the Respondent Co.
Complainant alleged that after this, the Respondent Co. did not take any action to settle their Claims
and instead sent a letter alongwith Surveyor’s Report, indicating that their below mentioned Claims
were not entertain-able in view of the terms and conditions of the two Polices:S.No.

Particulars

01

Claimed Amount

02

Less deductible Amount

		

Payable Amount

Fire Insurance Rs.

Marine Insurance Rs.

299,206/-

1,904,000/-

16,350,000/-

2,700,000/-

NIL

NIL

Complainant alleged that the Respondent Co. inserted a deceiving term in both of the Insurance
Policies, without the knowledge of the Complainant, which is as under:“Fire Policy “Period of policy from 09.10.2012 to 08.10.2013 subject to 15% deduction on the “wholesum insured in case of loss”.
“In Marine Policy “Period of policy from 01.11.2012 to 31.10.2012 subject to 30% deduction on the
whole-sum insured in case of loss.”
As per Complainant, according to Section 76(1) & (2) of the Insurance Ordinance, 2000 the Insurance
Policy should not be misleading or deceptive and should contain no unusual term which limits the liability
of Insurers. He reproduced Sec.76(1) & (2) of Insurance Ordinance, 2000, in support of Complainant’s
contention, that reads as under :“76

(1).
An insurer shall not, in the course of its business as an insurer, engage in conduct that is
misleading or deceptive or is likely to mislead or deceive.”
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(2)
“The inclusion in an insurance policy of unusual terms tending to limit the liability of the
insurer, without the express acknowledgment of the Policy-holder, shall constitute misleading
or deceptive conduct.”
Complainant further stated that it was clear from the above discussions, that the above said condition
inserted in the Policies was illegal, confusing and misleading. It is alleged by the Complainant that the
main object of this term was to deceive the Policy-holder and curtail liabilities of the Respondent Co.
As per Complainant, according to Section 77 of the Insurance Ordinance, 2000, the interest of the
Policy-holder can not be damaged by including any ambiguity in the Insurance Policy. The said section
is reproduced below:“77. Construction of ambiguities in favour of Policy-holder:
(1)

Any ambiguity in a contract of insurance shall not be capable of being construed in a
manner which is contrary to the interests of the Policy-holder.

(2)

An Insurer or an insurance intermediary shall:

(a)

When drafting policy documentation, make reasonable efforts to use plain language;
and

(b)

When drafting proposal forms and claim forms, make reasonable efforts to ensure that
it identifies in those documents the usual information the insurer ordinarily requires to
be disclosed; and that those documents are in plain language and provide instructions
where necessary on how the questions should be answered; and comply with the law.

(3)

Failure to comply with foregoing sub-sections shall be an absolute bar and shall preclude
an insurer from refusing payment of a Claim on grounds of non-compliance or nondisclosure by the Policy-holder, where it may reasonably be determined that the noncompliance or non-disclosure resulted from inadequate understanding by the policyholder of the language of the policy, proposal or claim form as a result of such failure.”

Complainant added that it was clear that no phrase could be inserted in an Insurance Policy, which
reduce or affect the rights of the Policy-holder. It is alleged by the Complainant that the Respondent
Co. has inserted the above terms which is illegal and void ab-initio and should not be considered while
deciding the amount of the Claim.
In the end, Complainant prayed as under:(i)

That direction should be given to the Respondent Co. to pay immediately the amount of Claim
Loss No. CL/MP/T/14/0000001/12/2012 of Policy No. MP/14/000074/10/2012.

(ii)

That direction should be given to the respondent Co. to pay immediately the amount of Claim
Loss No. CL/FP/14/000071/12/2012 of Policy No 14/0000071/11/2012.

(iii)

The funding cost may also be paid regarding both the Claims due to delay in payment of claims.

(iv)

That legal action should be taken against the Respondent Co. for deceiving and committing
fraud with its customers.

The Complaint was forwarded to the Respondent Co. for Comments. In its Comments dt. 25.11.2013,
the Respondent Co. has admitted issuance of two Insurance Policies i.e. Marine Transit Policy and Fire
Insurance Policy to M/s Silver Fiber Spinning Mills. It is further stated by the Respondent Co. that
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the said Policies were issued with certain terms and conditions which were duly accepted by the
Complainant and said terms and conditions were essential part of the insurance policies. According to
the Respondent Co., it is worth-mentioning that the Marine Insurance Policy was issued on 19.10.2012
covering the period from 01.11.21012 to 31.10.2013 and this policy was issued subject to 30% Deduction
on “whole-sum Insured” in case of loss. The Fire Insurance Policy was issued on 09.10.2012 covering
the period from 09.10.2012 to 08.10.2013 and this Policy was subject to 15% Deduction on “wholesum Insured”, in case of loss.
The Respondent Co. further alleged misrepresentation and maneuvering as the Complainant issued
back-dated letter i.e., 26.11.2012 bearing No. SFMC/11/24 through their Sharja Centre Branch, Shadman
Market, Lahore, informing that they dispatched 160-Cotton Yarn bags on 24.11.2012 from their factory
site, to M/s Chaudhry Fabrics, 19-KM, Multan Road, Lahore, through Mazda Truck No. LES 09-1304 and
when the said truck reached near Faizpur Interchange, it was hi-jacked by robbers. Respondent Co.
added that the said letter was sent to their Branch on 10.12.2012 and not on 26.11.2012 and on the
same day their Branch forwarded the same to their Head Office. Respondent Co. further submitted that
after receiving the said letter, firstly they asked their Branch Manager regarding delay of sending the
letter to them and on the other hand, they appointed Surveyor and also informed the Complainant.
As per Respondent, according to the terms and conditions of the Marine Transit Insurance Policy, all
claims were subject to 30% deductible on whole-sum insured. It is added by the Respondent Co. that
the whole-sum insured in Marine Transit Policy was Rs.9,000,000/- and 30% of the whole-sum insured
is Rs.2,700,000/-. Since the subject loss is less than the deductible amount , therefore, the Claim was
not payable. Respondent Co., alleged that the Complaint was based upon mis-representation of facts
regarding the Claim.
As per Comments, the Fire Policy was issued to the Complainant company on 09.10.2012 and loss due
to Fire occurred on 02.12.2012 in the Card Room, on which Summary Report of Police is dt. 17.12.2012.
The Complainant lodged Claim for estimated loss of Rs.299,206/- on 20.12.2012. As per Report dated
24.04.2013 of the Surveyor, on request of Survey on 06.12.2012 by the Respondent Co., Survey was
conducted on 07.12.2012. The Surveyor informed that the Claim was not tenable according to the Insurance
Policy because the loss Claim was less than the deductible amount. It was added by the Respondent Co.
that the Fire Insurance Policy was issued subject to 15% deductible on “whole-sum Insured”.
It is alleged by the Respondent Co. that the Complainant company accepted the said term which
is clearly reflected in the Fire Insurance Policy and the Respondent Co. as well as the Complainant
company are bound to follow the terms and conditions of the Insurance Policy. It is further submitted
by the Respondent Co. that the whole-sum insured in the Fire Policy was Rs.109,000,000/- and 15%
of the whole-sum insured comes to Rs.16,350,000/-. Since the subject loss is less than the deductible
amount, therefore the Claim is not payable. Hence the application filed by the Complainant is liable to
be dismissed.
Respondent Co., stated that as per Report of the Surveyor, the Claims of the Complainant under both
the Policies could not be entertained due to the terms and conditions of both the Policies. As contended
by the Respondent Co. that the so-called losses suffered by the Complainant were less than the 15%
deductible and 30% deductable on whole-sum Insured on the Fire Policy and the Marine Transit Policy,
respectively. Respondent Co. stated that the Policies annexed with the Complaint contained the said
clauses which were neither hidden nor inserted after issuance of the Policy and the same are integral
part of the Insurance Policies and were acknowledged by the Complainant when the Respondent Co.
issued the said Policies.
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The Respondent Co. insisted that they were not engaged in misleading or deceptive conduct. It was
added by the Respondent Co. that the Complainant company was well informed about the terms
and conditions contained in both Insurance Policies, who accepted the same and thereafter both the
Policies were issued.
As per Respondent Co., they neither inserted any unusual terms in both Insurance Policies to reduce
the liability of the Insurer nor they were guilty of misleading or deceptive conduct. Respondent Co.,
alleged that the Complainant did not annex any single evidence or document to prove that either of the
two Policies had been tampered or any new term was added in both the Policies. It was alleged by the
Respondent Co. that the Claims filed by the Complainant were fake, frivolous, vague and vexatious and
had been filed with mala-fide intentions just to get unlawful and undue advantage from the Respondent
Co. and the entire Complaint was based on misrepresentation and mis-statement.
The Respondent Co., asserted that they never damaged the interest of Complainant nor did they violate
any of the provisions of the Insurance Ordinance, 2000. As per Respondent Co., the Complainant at the
time of issuance of the Policies did not raise any objection upon said terms. Respondent Co. added that
it is well settled law that both the parties are bound to follow the agreed terms and conditions and
alleged that the Complainant violated the said terms and conditions and was trying to take advantage
from the Respondent Co.
In the end, Respondent Co. prayed for dismissing the Complaint because the same was based on
misrepresentation and against the terms and conditions of the Insurance Policies.
The Comments were forwarded to the Complainant, who in their Rejoinder dated 28.12.2013 explained
the delay in submitting written intimation about the incident, saying that soon after occurrence
of hi-jacking of their truck, they contacted Mr. Asif Masood Bhatti, AVP of the Respondent Co., being
the focal person during all the process of issuance of Insurance Policies. As per Complainant, Mr.Asif
Masood Bhatti promised that he would take immediate action in this regard and further advised the
Complainant to intimate this information through Email to the Insurance Company at the email address
given on the letter head of the Respondent Co. and also send a copy of this by Email to uw.asiainsurance@
yahoo.com. The Complainant duly complied with this and sent the Email at the given address. As per
Complainant, AVP Asif Masood Bhatti advised them that they may send written intimation about the
incident at a later stage.
As per Complainant, they paid the Premium of Fire Insurance and Marine Insurance on 08.10.2013
through a single Cheque. It is alleged by the Complainant that it is clear that they paid the Premium
of both the Policies but the Respondent Co. issued the Fire Insurance Policy after one month of the
issuance of Marine Policy.
The Complainant further requested to order the Respondent Co. to refund them the 10 months Marine
Insurance Premiums because the Respondent Co. was not eligible to receive further Premiums after
the termination of Marine Policy. Complainant stated that it is untrue that the Respondent Co. did not
insert any misleading terms in both the Insurance Policies. As per Complainant, the Respondent Co.
inserted the following two deceptive clauses in Marine Insurance Policy:i)

Subject to 30% deductible on the whole-sum insured for Marine Policy and 15% deductible on
whole-sum insured for Fire Policy.

ii)

This Policy issued on First Loss Basis, clause attached.
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According to the Complainant, as per Surveyor, they may not Claim a Fire loss which is less than an
amount of Rs.16.35 Million. Complainant questioned that in the light of above mentioned clause, what
would happen to their Claims which are less than amounts of Rs.16,350,000/-? Does it mean that the
Mill has to be totally gutted in fire to make a Claim. The Complainant again drew attention to Section
77(2) of the Insurance Ordinance, 2000.
In his Rejoinder to the Comments of the Respondent, the Complainant besides reiterating the contents
of the original Complaint, also addressed other peripheral issues raised by the Respondent Co., in their
Comments. The Complainant gave his justification for delayed written intimation and also explained
issues pertaining to payment of Premium for both the policies. The Complainant also questioned, the
computation of total money value of carry limits at maximum transits, and termed it as misleading.
In the end, the Complainant prayed as under:i)

That the direction should be given to the Respondent Co. to pay immediately the amount of
Claim Loss No.CL/MP/T/14/000001/12/2012 of Policy No. MP/14/000074/10/2012.

ii)

That the direction should be given to the Respondent Co. to pay immediately the amount of
Claim Loss No. CL/FP/14/00071/12/2012 of Policy No. FP/14/0000071/11/2012.

iii)

The funding cost may also be paid regarding both the Claims due to delay in payment of Claims.

iv)

Legal action should be taken against the Respondent Co. for deception and doing fraud with its
customers.

v)

The insurance Premium amounting to Rs.330,000/- against the Marine Insurance Policy should
be paid back to the applicant which was recovered by Respondent Co. illegally.

Hearing Notices were issued to both the parties for 10.03.2014 at Lahore, which was attended by Mr.
Maqbool Hussain Bhutta on behalf of the Complainant and Mr.Mehmood Akhter, Claim Executive and
Mr.Muhammad Amjad, Branch Controller, on behalf of the Respondent Co., before the learned Senior
Advisor, Federal Insurance Ombudsman. During hearing, both the parties reiterated and explained
their position in the light of the Complaint and Rejoinder and the Comments with their supporting
documents.
The case of the Complainant is against repudiation of insurance Claims by the Respondent Co. amounting
to mal-administration, attracting jurisdiction of the Federal Insurance Ombudsman.
Points/issues raised by the Complainant deserve consideration, in the light of the Comments of the
Respondent Co. As a starting point it would be beneficial to reproduce Para 6 of the Complaint, which
is as follows:
“After a number of REMINDERS regarding claims we received from the AICL letter alongwith surveyors
report, describing that our claim is not entertainable due to some magic trick of text of the policies. The
main reason of rejection of the claims is as under:S.No.

Particulars

Fire Insurance

Marine Insurance

1

Claimed Amount

Rs. 299,206

Rs. 1,904,000/-

2

Less deductible Amount

Rs.16,350,00

Rs. 2,700,000/-

Nil

Nil

		

Payable Amount
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The AICL inserted a deceiving term in both of the Insurance Policies, without the knowledge of the
Complainant company, which is as under:In Fire Policy “Period of policy from 09.10.2012 to 08.10.2013, subject to 15% deduction on the
whole-sum insured in case of loss”.
In Marine Policy “Period of policy from 01.11.2012 to 31.10.2013, subject to 30% deduction on
the whole-sum insured in case of loss”
The allegation that the Respondent Co. inserted a deceiving term in both the Insurance Policies
without the knowledge of the Complainant, is factually incorrect. Making the Fire Policy subject to 15%
deduction and Marine Policy subject to 30% deduction on the whole-sum insured in case of loss, forms
part of the original Policy documents and has not been inserted at a later stage. It is a different matter
that the Policy-holder / Complainant did not grasp or understand implications of these words.
During hearing also, the Complainant drew attention to Section 77 of the Insurance Ordinance 2000,
in support of his contentions, with the heading, “Construction of ambiguities in favour of the policyholder”, reproduced earlier at page No.3. Ambiguity means something that is unclear or uncertain and
open to more than one interpretation. The text referred to by the Complainant i.e, “period of policy
from 01.11.2012 to 31.10.2013 subject to 30% deductible on the whole-sum insured in case of loss”,
does not admit of any ambiguity. This expression means what it is purported to mean. Whether such
a provision is fair and just, however, needs to be examined. The Insurance Ordinance 2000, forbids
an Insurer from engaging in conduct that is
misleading or deceptive or is likely to mislead or deceive. What constitute misleading and deceptive
conduct, is clarified by Section 76 (1) & (2) of the said Ordinance, which reads as follows:
“76. Insurer not to engage in misleading or deceptive conduct.
76

(1)
An insurer shall not, in the course of its business as an insurer, engage in conduct that is
misleading or deceptive or is likely to mislead or deceive.”
(2)
“The inclusion in an insurance policy of unusual terms tending to limit the liability of the
insurer, without the express acknowledgment of the policy-holder, shall constitute misleading
or deceptive conduct.”

The key words in this sentence are “unusual terms” and “express acknowledgement”. In simple words
this formulation prohibits insertion of unusual terms unless the same is expressly acknowledged by the
Policy-holder. Since an Insurance Policy is designed to meet specific needs of the Policy-holder inclusion
of unusual terms may be unavoidable under certain specific circumstances but then as a safe-guard
express acknowledgement of the Policy-holder has been deemed absolutely necessary.
In the disputed term of Fire Policy No.FP/14/000071/11/2012, the expression, “The insurance by this
policy is subject to Deductible: 15% on whole-sum insured”, which the Complainant describes as ‘magic
trick of text’, does indeed appear unusual. During hearing before the learned Advisor, this matter was
discussed at length. The Representatives of the Respondent Co. ably put across their case but failed to
clinch the issue. The emphasis of their argument was that this term was not unique and could be found
in Insurance Policies of other companies. They were asked to provide copies of a few Policies to support
their argument. In their subsequent written response dt. 28.03.2014, the Respondent Co. submitted
“that insurance policy is basically a contract between the parties of insurance policies, in which the
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both parties agreed upon certain terms and conditions according to the nature of the policies and
once the terms and conditions settled between the parties then according to the nature of policy both
parties are legally bound to follow the policy terms and conditions and no one can go beyond the
settled terms and conditions.
To clear the situation, copies of different insurance policies issued by the different insurance companies
were perused, which contained similar terms and conditions. It is the general practice of all the insurance
companies to issue the policy according to the nature of risk and the policy is only issued when such
terms and conditions are acceptable to the party to whom it is issued.”
Copies of eight policies forwarded by the Respondent Co., use the following terms:(1)

Deductible 10% of the loss amount each and every loss

(2)

Deductible Rs.50,000/- on each and every loss.

(3)

Subject to Thirty five Percent Excess On Each & Every Loss

(4)

Subject to 10% Excess On Each And Every Claim

(5)

Deductible Each & Every Loss 5% Of The Sum Insured Or Rs.20,000/- Which Ever Is Less

(6)

Subject To An Excess Of 10% On Each And Every Claim

(7)

Subject to 10% Excess On Each And Every Claim

(8)

Subject to 10% Excess On Each And Every Claim ”

Seven out of eight Policies make the given percentage or a fixed amount deductible from loss or claim
which is both understandable and fair.
In one case of Fire Policy at serial 5 above, 5% of the sum insured ( Rupees forty million) is deductible
from each and every loss which makes this Policy similar or comparable to the case under discussion.
But this sleight of hand is cured by limiting deduction to a maximum sum of Rs.20,000/-. As long
as the terminology does not tend to limit liability of the Insurer, it cannot be considered misleading
or deceptive. However, the case of the Respondent Co. is materially different. Here liability of the
Insurance Co. has been severely curtailed which is against the law. This observation applies with equal
force to the Marine Policy of the Respondent Insurance Company as well. The two Policies under
scrutiny, according to well established practice, are already subject to various conditions and riders
which limit liability of the Insurer. To subject these Policies to further deduction of 15% or 30% of the
whole-sum Insured, amounts to extinguishing right of Claim of the Policy-holder and is also against
ethical norms of business and probity.

Decision
I have given thorough consideration to the contentions in the Complaint, Comments of the Respondent
Rejoinder by the Complainant and in the light of documents submitted by both the parties and the
proceedings during hearing. It is pertinent to mention that in such circumstances the deceptively
inserted unusual terms and conditions of the Policy shall be deemed void ab-initio keeping the Policy
in-tact. The Respondent Co. should not get any advantage of clever manipulation of the terms and
conditions of the Policy, as has been done in this case, where the Insured remained under a false
sense of security of Insurance coverages of his goods and premises and would have continued paying
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Premium installments as usual, had the situation for the Claim not been occasioned.
In such situation, I hold that element of mal-administration is there on account of incorporation of
unusual terms in the Policies. As such the Respondent Co. must settle the Claim on realistic basis with
the Complainant through negotiations in an ethical business like manner, by duly considering the
interest of the Policy-holder Complainant and reinforce client’s confidence in the Insurance Policies,
instead of denying the claims, as a matter of routine.

Review Application by Respondent Co.
Review Application filed by M/s ABC Insurance Company Limited against Order dated 21.08.2014
in the Complaint No.112 of 2013, which was filed against the Respondent Insurance Company. The
contentions in the Review Application forwarded vide letter dated 19.09.2014, have been perused,
which are mere repetition of the points raised in the Comments with the supporting documents by the
Applicant herein. The issues were also accordingly addressed by the Applicant during hearing of the
Complaint on 10.03.2014, at Lahore.
1.
The Review Application has been duly examined and scrutinized thoroughly in juxtaposition
with record, produced by the Applicant and the Respondent in writing, with supporting documents in
the Complaint, as well as their verbal submissions during hearing.
2.
After thorough examination of the material on record, it is considered that no discovery of any
fresh point or evidence, has been stated in the Review Application and the detailed Order issued by
this Office on 21.08.2014, does not suffer from any infirmity. In view of above, the Review Application
is dismissed for having no merits. However, keeping in view the delay involved in settlement of the
Claim in the light of direction given in the Order dated 21.08.2014, the Applicant Insurance Company
is hereby directed to settle the Claim within 30 days of receipt of this Order, which shall be confirmed
by each party separately. In case of non-compliance, this Office shall be constrained to pass a final
Order, followed by proceedings under Section 10 or Section 12 of the Federal Ombudsmen Institutional
Reforms Act, 2013.
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Maldova

Mr. Azhar Ali Farooqi, Honorable Federal Insurance Ombudsman addressing the participants during the seminar
“Territorial integrity of States and Protection of Human Rights” in Chisinau, Republic of Moldova.

Group photo of all the international delegates during the seminar “Territorial integrity of States and Protection of
Human Rights” in Chisinau, Republic of Moldova.

Annual Report 2014-2015

45

Federal Insurance Ombudsman Pakistan

Maldova

Pakistan flag and other international flags of the participating countries of seminar “Territorial integrity of States and
Protection of Human Rights” in Chisinau, Republic of Moldova.

Mr. Azhar Ali Farooqi, Honorable Federal Insurance Ombudsman alongwith other international delegates during the
seminar “Territorial integrity of States and Protection of Human Rights” in Chisinau, Republic of Moldova.
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History of the case
Complainant states in his Complaint that due to loan requirement from Bank, he had to purchase a Fire
Insurance Policy from M/s M/s AAA Insurance Co. Ltd. Ltd. (hereinafter referred to as the Respondent
Co.) to cover stock of all kinds of cloth lying at their shop of M/s FC. This Insurance Policy covers loss
or damage caused by Fire, Burglary / Theft, Atmospheric Disturbance and Riot Strike Damage only
whilst stored and / or lying in the shop. Complainant availed Running Finance (RF) Loan facility of
Rs.3,000,000/- from M/s Bank …..Ltd., and as per requirement of the Bank completed all formalities of
the Insurance Company. For the sum Insured Rs.4,000,000/- Complainant paid a Premium of Rs.9,833/and the Policy covered the period from 21.05.2013 to 20.05.2014.
Unfortunately, during religious procession of Ashura on 15.11.2013, dozens of shops of Madina Market
were set on fire by an aggressive mob due to which entire stock at Insured’s premises was burnt
/ damaged. An FIR was lodged and Respondent Co. was also informed about the incident without
delay. A Fire Insurance Claim of Rs.4,000,000/- was lodged and all required documents were sent to
Respondent Co. Complainant stated that his shop was in the centre of Madina Market, Raja Bazar,
Rawalpindi and after the fire incident, he has become penniless having no other source of income. On
the one hand he is in immense trouble and on the other hand, the Bank is demanding the outstanding
mark up on R/F limit. Before the incident of 15th November, 2013, M/s M/s FC was doing regular
business transactions with the Bank including timely payments of Bank mark-up. As per Complainant,
the relevant documents of Insurance Claim i.e. copy of FIR, proof regarding payment of rent, electricity
bills, stock Reports duly verified by Bank, were completed almost 110 days ago yet the Respondent Co.
has failed to make payment of the Claim.
It was further stated by the Complainant that the Respondent Co. had nominated Surveyor…. to survey
and assess the loss caused by the said incident. The said Surveyor had submitted Report to the Insurance
Company but its outcome was not known to him. Complainant had tried his best to settle the Insurance
Claim but the Respondent Co. kept delaying the matter. After four (4) months of filing of the Claim, the
Respondent Co. vide their letter dated 14.03.2014, addressed to the Bank and copy to Complainant,
informed that Insurance Claim was not payable as per Surveyor’s Report, which is reproduced below:“ On scrutiny of relevant documents and as per physical inspection it was observed that fire loss was
occurred due to Religious Terrorism attack which is not covered under Insurance Policy. Therefore, we
advise Insurer to close their file treated the matter as “NO LOSS ”.
The Complainant further stated that the Respondent Co. has failed to honour their commitment /
obligation undertaken at the time of signing of fire Insurance Policy, which is against the norms and
ethics of Insurance business.
At the end, Complainant requested the Hon’ble Federal Insurance Ombudsman to look into the matter
and instruct the Respondent Co., to make payment of fire Insurance Claim, without further loss of time
as he was in acute financial trouble because all the stock for which R/F loan facility was availed, was
totally destroyed and on the other hand the Bank was demanding outstanding mark-up on R/F loan.
The Complaint with its enclosures was forwarded to the Respondent Co. who replied on 13.06.2014
and sent copies of the Insurance Policy, Repudiation letter, FIR and Survey Report. It was stated in the
Comments by the Respondent Co. that they had already repudiated the Claim as the said incident
did not fall under the Fire Insurance coverage. Further the FIR registered with the Police, covers the
offences under sections 342, 324, 148, 188, 382, 302, 149 PPC and Section 7 of Anti-Terrorism Act. The
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contents of FIR clearly show that the Insured shop of Complainant was subjected to an act of terrorism,
which was not covered under the terms and conditions of Insurance Policy and come within the
General Exclusions. Both the parties i.e., Insured and Respondent Co. being bound by the conditions of
Insurance Policy, the Complaint merit outright rejection. It was also stated in the Comments that “ if the
Insured / Complainant has any grievances, he may invoke the jurisdiction of Insurance Tribunal under
Section 122 of the Insurance Ordinance 2000, subject to all just Exceptions and conditions contained in
and related to Insurance Policy.”
The Comments of Respondent Co., were forwarded to the Complainant, who reiterated that the Fire
Insurance Claim was genuine because entire stock at the Insured premises had been destroyed and
the business had totally collapsed, causing acute financial problem. Under such circumstances he was
unable to survive in the business market. He got insurance coverage of his stock to cater for such
unforeseen incident and got R/F loan from the Bank for betterment of his business but everything
has been destroyed. It was further stated in the Rejoinder that such an incident of Fire was covered
under riot / strike damage clause of the said Fire Insurance Policy. He was not aware of technicalities
of Insurance Rules and Regulations and requested for help for payment of Insurance Claim under riot
strike damage clause.
Case came up for hearing at Islamabad on 20.01.2015. Complainant appeared in person accompanied
by his son, Aamir Furqan while M/s M/s AAA Insurance Co. Ltd. Ltd was represented by Mr. Islahuddin.
Senior Manager Claims. Parties heard at length. Events leading to filing of this Complaint have been
narrated above and need not be repeated. Respondent Co. has repudiated Claim on the basis of
Surveyor’s Report dated 20.02.2014 which states as follows:“From the statement made by the lnsured’s that on 15.11.20l3 at Religious procession of Ashura where
dozens of shops of Madina Market were set on fire by a aggressive mob and this news is circulated on
all media channels all over country.
On arrival at site of loss, we observed that a lot of shops at Madina Market, Rawalpindi burnt badly
and stocks lying in those shops were also burnt / damaged completely. Photographs were taken which
are attached with the report. However after detailed check/examine it was noted that insured had two
shops one in Madina Market and other one in Makka Market therefore our proposed assessment is as
under :Stock of cloth lying in shop Madina Market (as per sum Insured i.e. Rs.4,000,000/- for two shops one in
Madina Market & Makka Market) . . . . . . . . . . . .. Rs.2,000,000/Insurer’s Maximum Liability (if any)
For the shop situated at Madina Market ..Rs.2,000,000/On scrutiny of relevant documents and as per physical inspection it was observed that fire loss was
occurred due to Religious Terrorism attack which is not covered under Insurance Policy. Therefore we
advise insurer to close their file treated the matter as “NO LOSS “.
On the other hand contention of the Complainant is that his Policy covers loss of stock of all kinds of
cloth caused by Fire Burglary / Theft, Atmospheric Disturbance and Riot Strike Damage. He strongly
believes that his Claim is covered by the last mentioned clause i.e., riot strike damage.
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The moot point is whether burning of shops at Madina Market by the religious procession of Ashura
on 15.11.2013 should be considered an act of terrorism or is attributable to riot strike damage. Acts
of terrorism under clause I (iii) of GENERAL EXCLUSIONS, is but one of numerous exclusions which
invalidate fire insurance Claim of an Insured. To show how every route, access or approach leading to
realization of insurance Claim has been sealed, it would be profitable to reproduce in-extenso the Fire
Policy containing General Exclusions and conditions, which form basis of contract between the Insured
and the Insurance Company.
It would be observed that under the Policy, acts of terrorism have been defined as under:“ an act of terrorism means an act, including but not limited to the use of force or violence and/or
the threat thereof, of an act harmful to human life, tangible or intangible property or infrastructure,
of any person or group(s) of persons, whether acting alone or on behalf of or in connection with any
organization(s) or government(s), committed for political, religious, ideological or similar purposes
including the intention to influence any government and/or to put the public, or any section of the
public, in fear. ”
The Insured is staking his Claim on the basis of coverage provided by riot and strike damage endorsement
which reads as follows:“ Loss of or damage to the property Insured directly caused by:1.

The act of any person taking part together with others in any disturbance of the public peace
(whether in connection with a strike or lockout or not) not being an occurrence mentioned in
condition II of the Special Conditions hereof.

2.

The action of any lawfully constituted authority in suppressing or attempting to suppress any
such disturbance or in minimizing the consequences of any such disturbance.

3.

The willful act of any striker or locked-out worker done in furtherance of a strike or in resistance
to a lockout.

4.

The action of any lawfully constituted authority in preventing or attempting to prevent any such
act or in minimizing the consequences of any such act. ”

A close examination of Policy document relating to (i) fire damage as well as (ii) riot strike damage
reveals that exclusions in both the cases are exactly the same or quite similar. Fire damage Claim has
been rendered null and void by act of terrorism clause of general exclusions. Finding this access blocked
the Insured picks the coverage provided by riot strike damage but unfortunately here again he falls
victim to the same familiar terrorism clause. What does it mean? It means that a damage by fire and
a damage by riot/strike is one and the same thing in the eye of Respondent Co. which is ill-conceived
or rather mischievous. Fire and riot are not synonymous but two different words altogether. In this
particular case the Complainant must have felt satisfied that risk of damage or loss to his property
against incidents of fire or riot/strike had been adequately covered by his Insurance Policy little knowing
that definitions of two different and distinct words cannily crafted would make them synonymous. In
this case what the insurer gives with one hand he takes away by the other. This, however, cannot be
permitted.
The Respondent Co. has chosen to repudiate the claim primarily on the premise that the damage to
the property of the Insured Complainant was caused in consequences of acts of terrorism, hence not
covered by the Insurance Policy. The basis of reaching such conclusion is insertion of Section 7 of Anti
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Terrorism Act, 1997 (ATA,97) in conjunction with other provisions / sections of law while registering
case F.I.R. No.385 dated 15.11.2013.
Terrorism is an act with preponderance carried out individually or collectively by a group of persons
to carry the agenda or will of their own or other perpetrators. The current application of Clauses of
“Terrorism” thus lack the precision, objectivity and certainty demanded by legal discourse.
On the other hand the definition of term “riot” in Sec. 146 Pakistan Penal Code reads as under :“ Whenever force or violence is used by an unlawful assembly or by any member thereof in
prosecution of the common object of such assembly, every member of such assembly is guilty of the
offence of rioting.”
In the realm of PPC, rioting is a violent disturbance created by an unlawful assembly of three or more
persons assembled for a common purpose.
The gravity of rioting is exacerbated with the use of weapons or arson and there are specific sections of
law in the PPC addressing each individual scenario.
Rioting is typically a wild and turbulent disturbance caused by a large number of people. It is an
unrestrained out break and is essentially a civil disorder characterized often by disorganized groups
lashing out in a sudden or intense rash of violence against authority, property and/or people. Riots
are essentially chaotic, with participants exhibiting a herd behavior and is a manifestation of reaction
to a perceived grievance or dissent and typically involves vandalism and destruction of public and
private property through any means including arson. The description of property involved is generally
indiscriminate.
It can be seen that the definitions of “Terrorism” and “Rioting” overlap in some areas but the connotation
of each act as seen objectively by a discerning eye, is different in intent and execution.
It is a common practice in Pakistan that Police applies sections of law carrying enhanced punishments
for offences which may be covered by other sections of law under the PPC. This is done with the
intention of creating deterrence, and is an effort to make it difficult for the accused to obtain bail.
Before promulgation of Anti Terrorism Act, 1997, all such crimes were appropriately covered under the
provisions of PPC, but the stretched interpretation of provisions of ATA 1997 have proved to be a boon
in the hands of Police.
The Surveyor has coined a novel term to describe the incident as ‘religious terrorism’ an expression
not to be found in the Policy. The shops at Madina Market were set on fire by the enraged rioters who
were part of traditional Ashura procession. To describe these processionists as terrorists, irrespective
of what they did, would be patently wrong.

Decision
The Respondent Co. can not use the misapplication of law by Police as a vehicle to deny the rights of
the Insured and under the circumstances repudiation of Claim by Respondent Co. is unfair and amounts
to maladministration. The Surveyor has assessed the loss / damage to stock of cloth at Rs.2,000,000/which is a fair assessment. The Respondent Co. is directed to pay the Insurance Claim accordingly
within a period of thirty (30) days from the receipt of this Order.
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History of the case
Complainant AQQ, Proprietor of M/s ……Gasoline Station, lodged a Complaint against M/s Pakistan
General Insurance Company Ltd. Lahore (hereinafter referred to as the Respondent Co.). According to
the Complainant, a Fire Insurance Policy No.44/FP/83625/2007 dated 15.03.2007 was obtained from
the Respondent Co. through Bank, for the safety and risk coverage of “On Stock of Machinery of CNG
Petrol Pump & Unit installed therein in 2007”. CNG Pump Station was Insured with the Respondent
Co., for Rs.10,000,000/- (Rupees, Ten Million) for a period from 15.03.2007 to 15.03.2008 (12 Months),
against the Premium of Rs.85,682/- duly paid to the Respondent Co.
It was further submitted that on 27.12.2007 at about 07.30 pm a mob of unidentified persons armed
with weapons and iron rods attacked the said premises of Petrol Pump as widespread riots broke out
after assassination of Shaheed Mohtarma Benazir Bhutto, in which the Complainant suffered major
damage / loss and the Claim of said loss was duly submitted to the Respondent Co., on their Claim Form
7, alongwith relevant documents including a copy of FIR No.12/2008. Since the Policy was obtained
through M/s Bank, a letter was also submitted to them. The Respondent Co., asked for submission of
certain additional documents, which were provided to them as well as to their Surveyor for payment
of Claim of Rs.39,89,000/- (Thirty Nine Lac eighty Nine Thousand only). Details of damage was shown
in the Schedule attached with Claim Form. However, the Claim had not yet been paid by the said
Insurance Company and no proper response was given by the Insurance Co. as well as by M/s Bank.
The Complaint was forwarded to the Respondent Co. for their comments / reply, who stated in
the Comments dated 12.12.2014 that M/s …. Gasoline Station, Sukkur, was Insured under Policy
No.83625/2007, for a period of one year ending on 15.03.2008, covering “Stock of Machinery of
CNG Petrol Pump & Unit” only. After receiving the information of damage to the CNG Station due
to riots on 27.12.2007, Surveyor M/s Muhammad Siddique Associates (Pvt) Ltd., was appointed to
conduct the Survey. They assessed the loss / damage as Rs.215,200/- on 20.12.2008, almost one year
after the Claim. It was further stated by the Respondent Co. that the Insured mentioned the name of
Bank as mortgagee but the said Bank did not advance any loan to M/s ……. Gasoline Station, thus the
Complainant was misrepresenting the facts, which needed to be investigated.
It was further stated by the Respondent Co. that they repudiated the Claim on 31.03.2008, on the
ground of non-provision of the requisite information / documents by the Insured. Inspite of repeated
reminders by the Surveyor, the Insured did not provide the required documents for more than one year.
So the Surveyor issued their Report on their own independent findings. The Respondent Co. further
added that the Claim was false and there was no mal-administration on the part of the Respondent Co.
In the end, they requested to dismiss the Claim on the ground of falsehood and exaggeration.
In response to Comments filed by the Respondent Co., the Complainant submitted his Rejoinder dated
01.01.2015 stating that the observation of the Respondent Co., on the ground / basis of the assessment
Report furnished by the Surveyor, was totally baseless and the Respondent Co. managed to deny the
actual losses / damages sustained by the Complainant, as Survey Report was made by the Surveyor after
lapse of one (1) year long period though the incident took place on 27.12.2007. It was further stated by
the Complainant that in order to run the business M/s ...... Gasoline Station, the Complainant availed
credit facilities from Askari Bank Limited, vide their letter dated 28.09.2007, subject to mortgage of
various valuable properties owned by the Complainant as prescribed in this Sanction letter / proforma
of the Askari Bank.
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It was added by the Complainant that while making Claim of losses / damages, all requisite information
/ documents were provided. The allegation raised by the Surveyor for non-provision of required
documents, is a ploy to conceal the facts in support of the Respondent Co. The allegation of the
Respondent Co. was baseless in order to justify denial of the Claim and damage reputation of the
Complainant with malafide intent.
In the light of above facts, it was prayed to consider Claim of damages / losses in the light of facts
discussed in the Complaint and the Respondent Co., be directed to make payment of legal Claim.
Hearing notices were issued to the parties for appearance on 17.02.2015 at Karachi. The Complainant
himself appeared and on behalf of the Respondent Company, Mr. ……..attended the hearing.
The Complainant while repeating the whole episode after the assassination of Mohtarma Benazir
Bhutto, stated that he had obtained loan from Bank of about Rs.86 Lacs and spent Rs.15 Million from his
own pocket for establishing CNG Station which was inaugurated on 21.09.2007. After the fire incident
no one helped him in any manner. He ran around to all the govt. offices in Sukkur as well as Bank and
the Insurance Company regarding appointment of Surveyor. The Complainant stated that it was not in
his knowledge if any person on behalf of Surveyor even visited his CNG Pump. He had been followingup with the Bank as well as the Insurance Company but no satisfactory reply was ever given.
The Representative of the Respondent Co. acknowledged that the risk was covered under a valid
Policy. However, he vehemently contested the details of items given in the Claim Form and stated that
the Company was willing to compensate only for the genuine loss of the Complainant for the items
covered under the Policy. He also stated that Surveyor was promptly appointed who visited the site
and took photographs, which were shown during hearing. The Representative of the Respondent Co.
further stated that the Surveyor had written several letters for further documents / information but the
Complainant did not cooperate to provide the requisite documents.
Representative of the Respondent Co. stated that in view of the tense situation in the area after
assassination of Mohtarma Benazir Bhutto, the Surveyor visited the site after 6/7 days of the incident.
In reply to a question that why Claim was repudiated as a whole, the Representative of the Respondent
Co. told that as per photographs shown, much lesser loss had occurred and no authentic documentation
was produced by the Complainant to justify genuine repairs / replacement, despite 7/8 reminders.
The Representative of the Respondent Co., however, again offered to settle the Claim regarding genuine
loss of the items covered under the Policy and read-out the inadmissible portions / items included by
the Complainant in the Claim Form. An objective scrutiny and evaluation of the contentions of the
Complainant as well as the Respondent Co. leads to an understanding that there is no denial about the
existence of a valid Insurance Policy at the time of incident and that the type of damage that occurred
to the insured property was duly covered. The contention of the Complainant that no body on behalf
of the Insurance Company ever visited the site after the incident, and that all the documents required
by the Respondent Co. / Surveyor were produced, is convincingly rebutted by the Representative of the
Respondent Co. It was pointed out during the course of hearing that the Respondent Co. was liable
to indemnify the loss occurred only to the extent that was covered specifically by Insurance Policy and
nothing beyond. It was the responsibility of the Complainant to establish and prove the quantum of
loss that was covered by the Policy.
Looking to the positive approach of the Representative of the Respondent Co. to settle the Claim, the
Complainant was advised to have a meeting with the Representative of the Respondent Co. to resolve
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the issue regarding extent of coverage and production of the required documents to establish the
quantum of loss. On agreement by both the parties a meeting was held in the Committee Room of
this Secretariat between the Complainant and Respondent Co. in the presence of two officers of this
Secretariat. Finally, a mutually acceptable amicable settlement of the Claim was arrived at Rs.500,000/and both the parties signed an agreement for full and final settlement of the Claim.

Decision
No mal-administration is observed on the part of the Respondent Co. and the positive attitude of the
Representative of the Respondent Co. in settling the Claim in an amicable manner is appreciated.
Payment of the settlement amount is to be made within thirty (30) days of the receipt of this order
under intimation to this office by both the parties.
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Launching Newsletter-FPO

Mr. Abdur Rauf Chaudhry, President Forum of Pakistan Ombudsmen (FPO) presenting shield to Senator Parvaiz Rasheed,
Minister of Information during the launching ceremony of FPO Newsletter.

Participants attending the Launching Ceremony of Forum of Pakistan (FPO) Newsletter at Islamabad
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History of the case
The Complainant lodged Death Claim against M/s YYY Life Insurance Company (hereinafter referred to
as the Respondent Co.), for Policy No.P9230683 with a Supplementary Contract, for Rs.300,000/- and
annual Premium of Rs.1020/-, effective from 08.08.2006, issued in the name of her late husband Insured
In addition, there was another Policy No.47300640 namely Income Growth Plan Plus for Rs.250,000/with a Premium of Rs,.1740/- Per Annum, from 10.07.2006. The deceased Insured was working as
Store-keeper in Pakistan Telecommunication Corporation Ltd. (PTCL), and the annual Premium for the
Policy was automatically deducted at source from his G.P. Fund for onward payment to the Respondent
Co. According to the Complainant, her husband died a natural death on 27.08.2012, after which she
filed Claim, which was pending since long with the Respondent Co. The Complainant has stated that
she has minor children and there is no source of income due to which she is very much disturbed
financially and mentally in this state of high cost of living. Alongwith the Complaint, she forwarded
some documents of both the Policies, available with her including Schedules of both the Policies and
attached Death Certificate of the deceased.
At the end, she requested that the Respondent Co. be directed for early payment of the Claim under
the Policies.
The Complaint was forwarded to the Respondent Co., on 17.12.2013 for Comments, followed by letter
dated 11.02.2014, asking for comprehensive detailed Comments. The Respondent Co. submitted
Comments on 23.12.2013 and on 13.02.2014. According to the Comments, the Respondent Co. was
informed about the death on 05.10.2012 vide email by Mr. HQ. The Comments further stated that the
Policy No.47300640 was in force under the option of Paid-Up Sum Assured of Rs.61,527/- for option
selected by her late husband due to non-payment of Premium due on 10.07.2012. The Respondent Co.
required information and documents, including Claim statement, attested Death Certificate, original
Policy documents and copy of CNIC of the Beneficiary, while asking for completion and signature on
Discharge Receipt. The Respondent Co. informed issuance of letters on 31.10.2012 and 11.06.2013,
asking for the above-said documents and also duly signed Discharge Receipt. But there was no
response from the Complainant. It was further stated in Comments, that the Personal Accidental Policy
No.P9230683 had lapsed due to non-payment of Premium on 04.10.2008, almost four years back
during his lifetime. However, in the end, the Respondent Co. requested this Office for advising the
Complainant to send the above-said documents.
The Comments were forwarded to the Complainant who submitted Rejoinder / Reply dated Nil received
in this Office on 27.01.2014. The Complainant repeated the contentions in her Rejoinder and attached
further documents with the Complaint including the amounts deducted from the G.P. Fund towards
the Premiums, according to which total amount paid towards Premiums from July, 2006 to June 2011
was Rs.70,521/-, last deduction of Rs.11,740/- was on 06.08.2011. She also attached copies of letter
dated 19.10.2012, 11.06.2013 of M/s YYY Insurance Co., and some other Policy documents including
Supplementary Contract Form No. 145 for Accidental Death Benefits etc.
Hearing notices were issued to the parties for appearance on 16.09.2014 at Lahore. The Complainant
appeared alongwith her cousin.
The Respondent Co. was represented by their Regional Head of the Respondent Co.
The Complainant narrated her case that her late husband Insured was serving as Store Keeper in
Pakistan Telecommunication Corp., Ltd (PTCL), who obtained a Policy and Premium was being paid
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by PTCL from his GP Fund Account, as agreed. Her husband died on 27.08.2012. She also referred
the documents attached with the Complaint that there was no default on the part of the deceased.
She further stated that the Premium amount was to be paid by PTCL from the GP Fund Account of her
husband, and she did not receive any such information or notice from the Respondent Co. that there
was default in the payment of Premium.
The Representative of the Respondent Co., stated that due to non-payment of Premium the Policy
No.47300640 was in force under the option of paid up sum Assured of Rs.61,527/- on 10.07.2012.
Whereas Supplementary Policy No.9230683 regarding Accidental Death Benefit had already lapsed
due to non-payment of Premium due on 04.10.2008. However, the Complainant was asked vide letter
dated 31.10.2012, to provide the required documents but there was no response from the claimant.
The Representative of the Respondent Co. stated that the payment as per Discharge Receipt amounting
to Rs.61,527/-, could be paid but it appeared that she did not accept the above-said amount.
During hearing as well as on thorough scrutiny of the record, it has been established that the Premium
of Policies of the deceased was paid by PTCL through his GP Fund Account. A sum of Rs.70,521/- had
been paid from July, 2006 to June, 2011 for Policy No.47300640, namely Income Growth Plan Plus and
then default was committed by PTCL without knowledge or fault on the part of the deceased Policyholder. However, the benefit under the Accidental Death for Rs.300,000/-, under Policy No.9230683,
is not deemed the liability of the Respondent Co., as the deceased husband had died natural death.
Moreover, the Policy had lapsed much earlier during the life time of the Insured, for non-payment of
Premium due on 04.10.2008. It appears that the Respondent Co. has not denied the Claim but was
only prepared to refund the Premiums of Rs.61,527/-, which too was pending due to non-provision of
above-said documents. Whereas the Complainant is not willing to accept the amount and has claimed
full benefits arising out of death of her husband on 27.08.2012.
It is pertinent to mention that record of this Office reveals that a similar Complaint No.105/2009 of a
widow was decided on 26.11.2010. In that case too, the Policy was purchased on 28.02.2006 under
the Income Growth Plan for Rs.250,000/-, Premium for which was being paid by PTCL through GP Fund
of the deceased. On the death of the Insured, the Claim of widow was repudiated for the reason of
lapse of Policy about six months before the death for non-payment of Premium by PTCL. In that case,
it was observed that there was no default on the part of the Policy-holder and it was held that maladministration existed on the part of the Respondent Co., by unjust denial of the Claim. As such M/s
YYY Insurance Co. was directed in that case to settle the Claim and accordingly the Claim was settled.
It is an established fact that the deceased employee bought the Policy through his Employer i.e., the
PTCL and authorized PTCL to pay the Premium of the Policy whenever it became due, through deduction
from his GP Fund account. Perusal of the GP Fund account statement for 2011-12, also shows that he
had enough funds (Rs.257,537/-) available at the time of his death, for clearance of the liability of
payment of the Premium falling due in August, 2012. The Insured had the will as well as affordability to
pay and as such could not be held responsible for any failure in intent or act of PTCL. He died with the
belief that his Insurance coverage for his family was intact and valid.
If there was any tardiness in payment of Premium by the PTCL, the Respondent Co. should have
notified the PTCL and also the beneficiary, about the implications of non-payment of Premium, and
given sufficient time to clear the arrears as is routinely done in individual policies. In this case there
was negligence on the part of PTCL in not making the payment of Premium to the Respondent Co. in
time. Similarly, the Respondent Co., failed to issue letter / reminders to PTCL for prompt payment of
Premium.
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It is an established principle of law that a person ought not to be prejudiced by what has been done
between others, and unfair conditions ought not to be brought on one person for the act of another.
This office has observed in various deserving cases that the Insurance companies should adopt positive
attitude in settling the claims of the aggrieved persons rather than rejecting the claims as a matter of
routine. In this connection it would also be relevant to quote observations of the honourable Sindh
High Court, reported in 2001 CLC 1618 :“Insurance companies play vital role in commercial world they are expected to be even more
beneficial not only in their outlook but must practise beneficial and generously attitude while settling
Claims of Insured rather than finding lame excuses like the one in instant case to refute and dislodge
the Claim at any cost such tendency which is rampant, need to be changed.”

Decision
In this case it is amply established that there was no default on the part of the late husband of the
Complainant in payment of Premium amount, which was being deducted from his GP Fund Account
by the PTCL and remitted to the Respondent Co. Further, there was no notice / reminder from the
Respondent Co., to PTCL or the Insured for payment of Premium amount. As such mal-administration
on the part of the Respondent Co., is evident, for which the Respondent Co., is directed to settle the
Claim towards Policy No.47300640 for Rs.250,000/-, within thirty (30) days of the receipt of this Order,
after fulfilling the required formalities.
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LIFE CLAIM
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History of the case
Complainant has filed this Complaint through his brother under Power of Attorney of August, 2014.
It has been stated in the Complaint that he is a respectable, law abiding citizen of Pakistan and is
a Doctor by profession. He obtained two (2) Life Assurance Policies for Rs.2,000,000/- each, for his
wife Life Assured. 1st Policy No.116190/093/IP under the caption “Marriage Plan” was purchased
in 2004, effective from 01.01.2005. The 2nd Policy No.178583/23-PL under the name of “Combined
Plan” was purchased in 2007, effective from 01.07.2005 and 01.07.2007. Premiums of Rs.1,02,140/and Rs.202,640/- per Annum were paid for each Policy. As per Complaint, Life Insured expired on
10.08.2007 and the Respondent Co. was duly informed and Death Claim statement alongwith all the
required documents were submitted on 28.08.2007. The Respondent Co. kept the Complainant on
false hope that Death Claim benefits would be paid but the Respondent Co. failed to do so and avoided
responding to various requests / reminders of the Complainant.
Ultimately the Complainant filed a CP No. 254/2011 in the Sindh High Court at Larkana, which according
to him, was dismissed “being not maintainable on account of exclusive jurisdiction of Federal Insurance
Ombudsman”. A perusal of the Order dated 12.09.2013, however, shows that the Petition was dismissed
by the learned Hon’ble High Court of Sindh due to failure of the Counsel of the Complainant to satisfy
about maintainability, and the Petitioner and his Counsel were not present in the Court. As such
the Petition was dismissed for non- prosecution. As per Complainant, he served Legal Notice dated
17.06.2014, which was replied by the Respondent Co., on 30.07.2014, refusing to make payment of
Death Claim benefits.
At the end, it was requested that the Respondent Co. be directed to release Death Claim of the Policies,
alongwith mark-up. The Complainant also attached copies of Schedule to both the Policies alongwith
Death Claim and Legal Notice dated 17.06.2014, with copy of Order dated 12.09.2013 of the Hon’ble
Sindh High Court.
The Complaint with attached documents was forwarded to the Respondent Co., who submitted
Comments vide letter dated 24.09.2014. The Respondent Co. while raising legal objections on lack of
cause of action, the matter having been adjudicated by the Hon’ble Sindh High Court, bar under doctrine
of res-judicata and that the Complainant had not come with clean hands and had misrepresented by
suppressing material facts with malafide intention and there was no mal-administration on the part
of Respondent Co. It was further stated, giving brief background that a Joint Policy was obtained
commencing from 01.01.2005 and another Joint Policy was obtained commencing from 01.06.2007
i.e., two months before the death. It was further stated in the Comments that Death Claim was lodged
for Joint Life Policies and Assureds were Doctors working in Malasia.
The Respondent Co. further stated that the Complainant did not file any hospital record in support of
Death Claim, therefore, the Respondent Co., had to investigate the Claim. The Respondent Co. obtained
Medical record of the deceased from JPMC Karachi, Agha Khan Hospital and Baqai Institute of Oncology,
according to which the deceased had been admitted in all the three Hospitals in Mar-April, 2007, due to
chest problems and vomiting. Her investigation and radiological tests revealed mass in the left lung and
that she was suffering from Cancer of lungs. She was also hospitalized due to fever, cough and weight
loss and left breast engorgement for the last 3 months. Further, wide spread metastasis of the Cancer,
as per report by Cancer Specialist. It was further submitted in the Comments that 2nd Policy was signed
on 06.05.2007 after one month of above diagnoses of lung cancer, showing that she was suffering from
cancer prior to issue of the 2nd Policy, yet she concealed these material facts amounting to fraudulent
Annual Report 2014-2015

67

Federal Insurance Ombudsman Pakistan
discrepancy, hence Claims under Policies were not payable. It was further stated that Proposal Form
contained answer as “NO” to various questions about the Medical history and record from questions
No.63 to 71 about any illness, medical check up, medication or treatment, consultation with Dr. in the
last 5 years or being patient of any specialist, hospital / clinic or undergone medical investigation or
laboratory tests, e.g., Urine, Blood, X-Ray, ECG etc. Further, questions at S.No.80 & 81 were regarding
questions of tumor and cancer or suffering from illness, injury or operation of any kind.
As per Comments, Death Claim intimation was received on 23.08.2007 and Claim was submitted on
29.08.2007 but the Complainant never fulfilled Claim requirements as per letter dated 30.08.2007 of
the Respondent Co. The deceased Life Assured remained under treatment in different Hospitals for Lung
Cancer prior to signing the Proposal Form in May, 2007 but did not declare the same which established
fraudulent concealment of material facts on the part of both the Life Assureds. It was further stated
that the Life Assureds never submitted Medical record regarding treatment of deceased or any medical
condition prior to her death. The Respondent Co. also stated that the Complainant never visited its
office nor his brother who was pursuing the matter on behalf of his brother, while the Complainant was
living abroad. The Respondent Co. alleged that the Complainant manipulated and mis-stated the facts
in answering the paragraphs, with malafide intentions. In view of above facts, Claims under the Policy
were not payable as per terms and conditions of the Policy and Section 86(a) of the Limitation Act.
At the end, it was stated that the Complaint was liable to be dismissed for distortion of facts and there
was no cause of action as the Complaint was based on concocted pleas, having no weight in the eye of
law as the Life Assureds suppressed material facts at that time. Hence the Complainant is not entitled
for any Claim. Therefore, the Complaint is liable to be rejected being meritless. The Respondent Co.
also attached copies of Policies, Schedules, Proposal Forms, Claimant’s statement, Physician Report
etc., from Enc. 1 to Encl 15.
The Comments with accompanied documents were forwarded to the Complainant who submitted
Rejoinder in October, 2014 and stated that contentions of the Respondent Co., about adjudication
in CP No.D-254/2011 were false and incorrect and baseless denying doctrine of resjudi-cata. It was
reiterated that the Larkana High Court “raised objection that the matter should have been filed before
the Federal Insurance Ombudsman”. The Complainant further stated that no misrepresentation was
committed and denied suppression of material facts. It was further stated that the Respondent Co.,
had satisfied itself about the sound health of the deceased Lady Doctor through its own Medical Board
and all Medical record was available with the Respondent Co. But it had failed to bring things on record
with ulterior motives. Existence of lungs cancer of the deceased was specifically denied. It was also
vehemently denied that she had consulted JPMC on 31.03.2007 or any investigation and radiological
tests were carried out. The Complainant further denied of any biopsy specimen tests done by AKUH
or any report containing confirmation of cancer in the deceased Assured. It was also denied that the
deceased consulted or underwent any bone scan at Baqai Institute. Regarding questionnaire, it was
stated that after full satisfaction of the health of the deceased and on her complete medical check- up
conducted through Medical Board of the Respondent Co., approval for Insurance Policy was given. As
such question of suppression of facts regarding health of deceased did not arise. The Insured person(s)
must undergo the process of various Medical tests arranged by the Insurance Company and this practice
was followed by the Respondent Co. as well before approval and issuance of Insurance Policy and all
the Medical record was available with the Respondent Co. but they malafidely avoided to bring the
same before this Honourable Forum.
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At the end, it was stated that the Comments filed by the Respondent Co., were based upon incorrect,
false, malafide and baseless facts, as such the same should be ignored.
Hearing notices were issued to the parties for appearance on 15.01.2015 at Karachi, on which date
brother of Complainant (presently in Malasia), appeared on the basis of General Power of Attorney
dated August, 2014 issued by his brother in his favour. The Respondent Co., was represented by Claim
Manager.
It was stated on behalf of the Complainant that his sister-in-law Life Insured, wife of his brother, was
Insured from 01.01.2005 with Investment Plan (Joint-Life). She was then Insured from 01.06.2007,
under another Policy namely Prosperity for Life (Joint-Life). Both the Polices were for Rs.2,000,000/each, with Premium amount of Rs.102,140/- and Rs.210,746/-, respectively. While in Malasia Life
Assured fell sick and came back to Pakistan, where she died on 10.08.2007 of a heart attack. He stated
that earlier she had never been hospitalized for any disease or sickness. The brother of Complainant
reiterated that she was not suffering from any ailment prior to her death and that the Complainant was
entitled to the Claims under the Policies that were lodged alongwith necessary documents. It was also
stated on behalf of the Complainant that the Policies were valid for which Premium amounts had been
duly paid but the Respondent Co. rejected the Claims without any valid reason.
The Representative of the Respondent Co. stated that they filed Comments in detail alongwith
supporting documents including Medical record of the deceased. He further stated that they have
produced record of Hospitals where she remained admitted. As per Respondent Co., the deceased was
hospitalized in Agha Khan Hospital, Baqai Hospital and JPMC Hospital in April, 2007. The Respondent
Co. stated that the 2nd Policy was obtained fraudulently and the deceased being a Doctor herself, was
well aware of her ailment prior to obtaining the Policy but deliberately did not disclose the facts and
relevant medical history and record.
Representative of the Respondent Co., stated that as soon as the Claim was lodged by the Complainant,
he was requested to produce all medical record pertaining to the demise of the deceased Insured,
preceding her death. However, the Complainant not only refused to provide any medical record but
kept insisting that she suffered no ailment prior to her death and had passed away suddenly on account
of heart attack. The Respondent Co. was, therefore, constrained to conduct a thorough investigation
into the facts leading to the death of the Insured and discovered that she had charted history of serious
morbid ailment, dating back to a time prior to even purchase of the impugned Insurance Policy. The
Representative of the Respondent Co., produced record of JPMC establishing that the deceased had
been hospitalized and discharged on 06.04.2007 for a series of tests to confirm malignancy in left
lung. Another document from Agha Khan University Hospital Institute pertaining to the same period
indicating serious condition including weight loss, pleural effusion and confirmed diagnosis of cancer.
Another certificate of Baqai Institute of Oncology was produced indicating that in April, 2007, she had
confirmed diagnoses of Metastasized Cancer.
The Representative of the Respondent Co., further stated that the documents produced by them
indicated that the deceased Insured was already suffering from morbid condition when she purchased
the 2nd Insurance Policy No.178583/23-PL on 01.06.2007, deliberately concealing the facts about her
illness, hence the Claim was unjustified.
The brother / attorney of the Complainant, however, denied any such situation and questioned the
veracity of medical record produced by the Respondent Co. As such it was decided to verify the medical
record produced by the Respondent Co., and letters were written to JPMC, AKUH and Baqai Institute
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of Oncology. In recourse of time all the three Institutions confirmed the medical record and reiterated
as under :a.

The Joint Executive Director, JPMC, vide letter dated 26.01.2015 forwarded letter dated
23.01.2015 of Prof. Nadeem Rizvi (Professor & Head of Chest Medicine, JPMC), according to
which the deceased was hospitalized “for shortness of breath, fever, cough and vomiting for 03
days. On examination of her chest X-ray mass was seen in left lung. The patient Dr.Lawwanti
was admitted with suspicious of malignancy in left lung for bronchoscopy to confirm the
diagnosis. Her bronchoscopy was done and the sample of biopsy was given to her attendant for
histopathology and she was discharged on 6th April, 2007.” Prof. Nadeem Rizvi also attached
copies of EFU letters / questionnaire dated 10.09.2007 and 12.09.2007, according to which some
information about admitting the deceased in JPMC Karachi from 31.03.2007 to 06.04.2007, was
sought.

b.

Agha Khan University Hospital, Karachi, vide letter dated 29.01.2015, forwarded Surgical
Pathological Report dated 12.04.2007 of the deceased. As per Clinical Information; “Intermittent
fever for 3 months. Cough and weight loss, Left breast engorgement + pleural effusion was
indicated. On Chest X-ray homogenous opacity in left lower lobe with pleural effusion suspected
mass lesion. CT Scan shows suspected mass with collapsed lung and lower lobe area.”
As per Microscopic Description, “Sections reveal core of pulmonary tissue with wide area
exhibiting a typical cellular proliferation in a glandular pattern. These cells are relatively large
with obvious nuclear pleomorphism and abnormal mitoses. Focally these cells are forming
small clusters and groups. Interspersed are collapsed alveoli and mucinous cells. Necrosis
and fibroblastic activity seen. Sections of the tissue in container to reveal small fragments
of fibrocollagenous tissue which are widely infiltrated with irregular groups and clusters of
relatively larger cells with cytological features similar to that described in previous tissue.”
“ DIAGNOSIS:
Tissue from lung mass (containers 1 and 2): Features are consistent with adenocarcinoma”
As per Addendum Report of the same date i.e. 12.04.2007 “Slides have been reviewed on clinicians
request, this diagnosis remains the same as rendered above. However, immunohistochemical
profile favours primary tumor of lung.”

c.

Baqai Institute of Oncology vide letter dated 06.02.2015 gave following information:“Ms. Laj wanti 33 years came to us on 19/04/2007 with a 4 month history of Cough & Weight
Loss. Before coming to us she was seen at JPMC where a biopsy of Lung ws done on 03/04/2007,
which was reported at Aga Khan Hospital “Tissue from lung mass (containers 1 and 2) Features
are consistent with Adenocarcinoma”.
It was further added in the Report that “Bone Scan done on 16/04/07 showed wide spread
Bony Metastasis”. As per Report, “she was given Chemotherapy on 20.04.2007”. But she did not
come back “after receiving Chemotherapy”.
Report has been signed and issued by Prof. S.H. Mazoor Zaidi, Medical Director of Baqai Institute
of Oncology, a prominent / senior specialist in Cancer diseases.
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On the basis of confirmation of medical record by all the three (3) Institutions independently, it is
established beyond any doubt that the deceased Insured was a diagnosed case of morbid lungs cancer
prior to purchase of Policy and she alongwith her husband who is also a Doctor, deliberately concealed
this fact from the Respondent Co., and obtained Policy No.178583/23-PL in 2007 for an amount of
Rs.2,000,000/-. The Respondent Co., did a commendable investigative work and dug out the relevant
medical record to prove their case. As far as Insurance Policy No.178583/23-PL issued on 01.06.2007
for an amount of Rs.2,000,000/- is concerned, there is no mal-administration on the part of the
Respondent Co. and repudiation of Claim is fully justified.
Nevertheless, the Respondent Co., has opted to stay quiet about Insurance Policy No.116190/093/LP
and have not produced any documentary evidence to justify repudiation of Claim pertaining to Policy
that was issued on 01.01.2005 for Rs.2,000,000/- which was valid at the time of death of deceased
Insured. If there was any documentary evidence to establish malafide on the part of the Complainant
pertaining to this Policy, the Respondent Co., would have produced the same as they did in the case of
subsequent Policy.

Decision
It is, therefore, considered that the Claim pertaining to Policy No.116190/093/IP issued on 01.01.2005
is maintainable and justified and the Respondent Co. must pay the Claim after fulfilling mandatory
requirements under intimation to this Secretariat.
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ENCASHMENT OF MOBILIZATION
ADVANCE GUARANTEE CLAIM
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History of the case
M/s. X Foreign State Construction Engineering Corporation had entered into a contract for supply
of Mitsubishi Elevator with M/s JJ Pvt. Ltd. Rawalpindi (“the Contractor”) on 13-02-2010. M/s ZZZ
Insurance Company Ltd., on the request of the Contractor, issued in favor of the complainant, an
insurance guarantee the validity as period of which was up to 23-08-2010, for an amount of US$
152,280/- (One Lac Fifty Two Thousand Two Hundred and Eighty Only), as a security for the advance
payment made by the Complainant to the Contractor. The said guarantee according to its terms was
irrevocable, unconditional without recourse to M/s JJ Pvt. Ltd. qua its default and encashable on first
call. Further, it was explicitly stated in the guarantee that the Contractor shall use the advance payment
for the purpose of above mentioned contract and if it fails and commits default in fulfillment of any of
its obligations for which the advance payment was made, complainant shall be the sole and final judge
of default and the amount of guarantee shall be paid by the insurance company to the Complainant
without any objection or even recourse to the contractor.
The complainant further submitted that subsequently at the request of the Contractor, the Insurance
Company extended the expiry as period of the guarantee up to 23-02-2011 vide an endorsement dated
23-08-2010.
As per Complainant, since the contractor during the validity as period of the said guarantee defaulted
on several counts under the contract, the Complainant vide letter dated 27-12-2010 demanded from
the insurance company to make payment of US$ 152,280/- to them.
The complainant further alleged that the respondent insurance company and its officers deliberately
caused delay in payment to them in order to favor the contractor on one or other baseless grounds.
Initially the complainant was told that the insurance Company would first need to talk to the contractor
as to their version qua the alleged default and thereafter would make payments if found due. Reportedly
and predictably the contractor denied any default and the insurance company based on vague and
false denial of the Contractor, informed the complainant that the matter will be investigated first to find
out as to whether any default existed and would thereafter pay the amount due under the guarantee.
The complainant also submitted that he and his representatives time and again approached the officers
of the Insurance Company and finally its president but each of them refused to make payment and
honor the guarantee as required by its terms.
Not left with any other option the complainant got issued a Legal Notice on 06-01-2011 to Insurance
Company and asked them to make payment of US$ 152,280/- against the guarantee. In response
thereto, AVP/Legal Head sent a reply on behalf of the Respondent Company contents whereof revealed
that the Insurance Company was merely using delaying tactics with a view to favour the contractor on
such grounds which were not tenable in law.
The complainant further submitted they had sent a fresh demand letter on 17-02-2011 to the
insurance company, the receipt whereof was though Acknowledged by the respondent but they
reiterated their view to the effect that no default had been committed by the contractor and as such
the guarantee in question was not liable to be enchased as demanded.
As per complainant, no representative of the Insurance Company ever came to the site to examine
the state of affairs before their aforesaid refusal. It is also submitted that the complainant, in order to
mitigate their losses, had to enter into a contract with another company (Melpa) through whom they
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got arranged customs clearance and delivery/transportation of equipment from Karachi Port to Lahore
site by themselves although such work in essence was the obligation of the contractor as specified in
the contract.
According to the complainant, the insurance company and its officers have clearly acted with malafide
intention to benefit the contractor by refusing to pay their claim and such acts of the respondent
amounted to mal-administration on their part.
At the end, the complainant has requested that an investigation may be carried out by this authority in
relation to the aforesaid acts of mal-administration on the part of the respondent insurance company
and they may be directed to pay to them an amount of US$152,280/- in respect of the guarantee
together with liquidated damages.
The comments called from the respondent insurance company were filed on 30-09-2011 wherein
they have made following submissions:a)

That there was neither any mal-administration, mal-practice or deviation on their part nor have
they violated any of the provisions of the Insurance Ordinance/Rules and as such the complaint
is liable to be dismissed.

b)

That the matter was between the complainant and the contractor and they (Insurance Company)
had no concerned whatsoever at this belated stage as the Advance Mobilization Guarantee was
issued by them on the request of M/s. Jeewajee, (contractor) and in favor of the complainant
on 24-02-2010 and the same stood expired on 23-08-2010. It was pointed out that the said
guarantee, which in turn appropriately named as “Advance payment Insurance Guarantee
was extended by them only for Advance payment made by the principal to the contractor and
it covered all acts of defaults by the contractor but such guarantee was not for satisfactory
completion of the work as this aspect of the contract was guaranteed through a as performance
guarantee.

c)

That till 23-08-2010 no Claim was submitted by the complainant and in the due course of time
guarantee stood expired. Therefore, as as per terms and conditions stipulated in the guarantee
no obligation lay upon them on expiry of a stipulated as period inasmuch as the said guarantee
was not unconditional but subject to the failure of contract and arising out the contingencies.
The relevant clause of the guarantee reads as under:“The guarantor hereby guarantee that the contractor
shall use the advance for the purpose of above mentioned
contract and if he fails and commit default in fulfillment
of any of his obligation for which the Advance Paymentis
made, the guarantor shall be liable to the employer for
payment not exceeding the above mentioned amounts.”

d)

That the guarantee was extended only for Advance Mobilization and not for as performance of
the contract inasmuch as during its validity as period till 23.08.2010, no complaint or claim was
submitted by the complainant during the as period when the guarantee remained valid.

e)

That on expiry of the original advance payment guarantee, a dispute arose between the
employer and the contractor as a consequence whereof a patch up agreement was executed
between them. Thereafter, on the request of both the parties, a request was made to extend
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the guarantee of advance amount which was extended through an endorsement up till 2302-2011.However, it was never disputed by the employer/complainant that the said advance
amount was not properly utilized.
f)

That it is denied that any employee/officer of the Insurance Company violated the explicit terms
of contract or favored the contractor as alleged. It is however, admitted that the respondent
informed the complainant that first they would talk to the contractor as to the actual amount
of mobilization amount utilized by them and then to decide whether or not to encash the
guarantee.

g)

That the guarantee in question was extended only for advance mobilization and not for as
performance / completion of work therefore it was necessary to ascertain the actual position
of the advance amount extended for the purpose as the insurance company was trustee of
guarantee amount, therefore, they were under obligation to ascertain the factual position before
payment. However, they submitted that as and when the complainant approached them, they
were properly apprised of the position in their endeavor to satisfy their query.

h)

That since the matter pertained to the contractual obligation and requires proper investigation to
the prevailing fact, only the Tribunal established under Insurance Ordinance, 2000 is competent
to decide the matter after recording the evidence and going through the relevant record.

i)

That there was no mal administration on the part of respondent insurance company as
alleged and the matter as pertained to the contractual obligation between the employer and
since contractor as it would appear from the bare reading of contents of the complaint, the
complainant had no justification and legal character to file the instant complaint and pray for
damages and cost. Therefore, the complaint is liable to be dismissed with compensatory cost, in
the best interest of justice and equity.

The copy of comments was sent to complainant for filing rejoinder, if any. The rejoinder was filed
on 14-03-2012 by the complainant wherein they have mainly reiterated the contents of complaint
and further submitted that the respondent insurance company itself on the request of the contractor
issued guarantee and the initial validity as period was until 23-08-2010 for an amount of US$ 152,280/as security of advance payment made to the contractor in their favor. However, at the request of the
contractor, the expiry as period of the guarantee was extended by the respondent insurance company
upto 23-02-2011 vide its Endorsement dated 23-08-2010. The said guarantee was irrevocable,
unconditional without recourse to M/s JJ Pvt. Ltd. qua their default and was encashable on first call.
Further it was explicitly stated in the Guarantee that the complainant shall be the sole and final judge of
default and the amount of the guarantee shall be paid by the respondent insurance company without
any objection or even recourse to the contractor. The respondent insurance company is now violating
the terms and conditions of the guarantee issued and by denying its liabilities to encash the guarantee
on wholly illegal grounds.
The Complainant has further submitted in their Rejoinder that the contractor was responsible
for shipment, custom clearing, transportation, installation, technical support, commissioning and
maintenance as per the terms of the contract. They had released advance payment to the contractor,
and the contractor was obligated to clear customs for all the goods and transport the same to Lahore
site. However, the contractor failed to clear customs and transports any batch of goods. All the elevators
were cleared by them at the cost of about US$ 200000/-. The contractor has breached the contract on
several counts. It was clearly mentioned in the Insurance Guarantee that the Advance Payment shall be
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used for the purposes mentioned in the contract which the contractor failed to do so. Upon the failure
of the contractor to complete any works prescribed in the contract the complainant vide letter dated
27-12-2010 called upon insurance company for payment of guarantee amount.

Decision
Due consideration was given to the contentions made by the parties. It is well settled law by now
that Advance Payment Guarantee is essentially unconditional undertaking to pay a specified amount
to a name beneficiary, usually on demand, and sometimes on the presentation of certain specified
documents. Such guarantee is usually given either by a bank or some financial institutions such as an
insurance company as in this case. The liability of payment of Guarantee has time and again come under
consideration of superior courts of the country. Reference can be made to (i) SHIPYARD K. DAMEN
INTERNATIONAL versus KARACHI SHIPYARD AND ENGINEERING WORKS LTD.P L D 2003, Supreme
Court 191, (ii) SAHARA TRADING INTERNATIONAL (PVT) LTD. and other versus BANK ALFALAH LTD. P L
D 2004 supreme court 925 AND (iii) Messrs STATE ENGINEERING CORPORATION LTD. versus NATIONAL
DEVELOPMENT FINANCE CORPORATION and others 2006 S C M R 619.
In the case of Shipyard K. Damen International (Supra) their lordships in the Supreme Court after
examining a large number of case Law as referred in Para 06 of that judgment have reached at a
conclusion that:“The as performance of guarantee stands on the footing similar to an
irrevocable letter to credit of bank, which gives As performance guarantee
must honor that guarantee according to its terms. It is not concerned
in the least with the relations between the supplier has performed his
contracted obligation or not, nor with the question whether the supplier is
in default or not. The bank must pay according to its guarantee all demand
if so stipulated without proof or conditions. Only exception is when there
is a clear fraud of Bank has notice.”
Their lordships have further opined that the performance guarantee are independent contracts and
should be encashed notwithstanding any dispute arising out of the original contract between the
parties. Pendency of arbitration proceedings was also not considered to be a ground for postponing the
encashment of the bank guarantee. There is no difference between the bank guarantee and guarantee
furnished by the insurance companies. The bank guarantees or a guarantee furnished by an insurance
company is an autonomous contract and imposes an absolute obligation on the guarantor to fulfill the
terms, and payment on the same Guarantee becomes due on the happening of contingency on the
occurrence of which the guarantee becomes enforceable.
I am also fortified in my view while placing reliance on the rule laid down in PAKISTAN ENGINERING
CONSULTANTS versus PAKISTAN INTERNATIONAL AIRLINES CORPORATION 1993 C L C 882 at page
895. The relevant part of the said judgment is reproduced hereinafter.
“On these as performance bonds or as performance guarantees there have been some recent cases in
U.K., India and Pakistan. These courts have come to the conclusion that the performance guarantees,
letters of credit and bank guarantees are autonomous and independent contracts and that they
are irrevocable in character and the obligations arising under these bank guarantees, performance
guarantees, performance banks letters of credit are independent of the obligations arising out of the
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contracts between the guarantees. performance bonds, bank guarantee and letters of credit impose
an absolute obligations on the banks to pay irrespective of any dispute which may arise between the
parties on the question whether the parties have fulfilled their part of the contract of not. They are
independent of the primary contracts of sale/supply of goods between the buyers/suppliers an seller/
contractor.”
The contention of the respondent insurance company to the effect that as a result of variations made
in the original contract by the principal debtor and the creditor without their consent the respondent
insurance company is discharged of their liability under the guarantee does not attract in the given
facts and the circumstances of the case. In this regard, it would suffice to refer to the Endorsement
dated 23.08.2010 made by the respondent insurance company whereby the validity period of the
original guarantee was extended upto 23.02.2011. The amendments made in the original contract by
the complainant (Employer) and M/s. Jeewajee (Contractor) were dated 04.03.2010, 07.04.2010 and
17.06.2010 i.e. prior in time than the Endorsement dated 23.08.2010 made by the respondent whereby
it was categorically asserted as under:“Notwithstanding anything to the contrary contained herein above mentioned Guarantee, it is hereby
declared and agreed that at the request
of the Contractor, validity of within mentioned Guarantee is extended for further Six months i.e. up to
23.02.2011 only”.
Subject otherwise, Subject to the terms and conditions of the Guarantee”.
In view of above factual position on record, the plea of respondent to the effect that their liability
under the Guarantee stood discharged under Section 133 of the Contract Act, 1872 does notextend any
help to their case more specifically when the guarantee in question was extended by the respondent
insurance company subsequent to the amendments made in the original contract. It thus implied that
on 23.08.2010 when the respondent insurance company extended the validity period of the guarantee
upto 23.02.2011 it had consented to the amendments already made in the original contract by the
Employer and Contractor.
It is next contended on behalf of the respondent that the complainant failed to lodge their claim during
the validity period of the Guarantee. This plea of the respondent is contrary to the facts on record
inasmuch as the complainant rose to the respondent insurance company first demand for encashment
of the guarantee on 27.12.2010 and thereafter on 06.01.2011 by letters sent directly and through
their Counsel respectively. Needless to add these letters raising demands sent by the Complainant
were received by the respondent during the validity period of the guarantee which remained up to
23.02.2011. I am therefore, of the considered view that the objection raised by the respondent in
above regard is not tenable both in law and the given facts of the case.
The upshot of the discussion made above is that in view of the nature and language of performance
Guarantee Bond, and there being no allegation or plea of fraud and after demand from the complainant
for its encashment there appears to be no lawful justification on the part of the respondent insurance
company to refuse to encash the same. Such an act, as such, falls within the definition of mal-administration
as defined in Section 127(2) of the Insurance Ordinance, 2000. The respondents are therefore held
liable for encashing the Advance Payment Guarantee bearing No. AGI/MAB/13/038/02/2010 within
Thirty (30) days from the receipt of this order, failing which the complainant shall also be entitled for
liquidated damages as per Section 118 of the Insurance Ordinance, 2000.
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Representation to the Honourable President of Pakistan
By the Respondent Co.
1.

Representation to the honourable President of Pakistan filed by the Respondent Insurance
Company i.e., M/s ZZZ Insurance Company Ltd., on 27.09.2013 against the Order dated
04.01.2013 of the honourable Federal Insurance Ombudsman, has been disposed off by Order
dated 25.05.2015 (received on 28.05.2015).

2.

Earlier after hearing of the case on 01.10.2012, this Office vide Order dated 04.01.2013 had
held mal-administration on the part of Respondent Insurance Company, directing to encash the
Insurance Guarantee No.IGI/MAB/13/038/ 02/2010 for USD 152,280/- within thirty (30) days
from the receipt of the Order, failing which the Complainant was also held entitled for liquidated
damages under Section 118 of the Insurance Ordinance, 2000.

3.

Nevertheless, the honourable President of Pakistan while maintaining Order dated 04.01.2013
of this Office, waived the liquidated damages, holding that the liquidated damages were not
warranted in the circumstances of the case.

4.

In such circumstances, M/s ZZZ Insurance Company Limited is directed to encash the abovesaid Guarantee in favour of the Complainant i.e., M/s China State Construction Engineering
Corporation, forthwith, if not already done, in terms of Order of the honourable President of
Pakistan, whereby M/s ZZZ Insurance company Ltd., was directed that compliance to be reported
to the Honourable Federal Insurance Ombudsman Secretariat, within three (3) weeks of the
receipt of this Order.

5.
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It may be noted that in case of non-compliance within the given time, proceedings for
implementation shall be initiated by this Office in terms of Section 10 of the Federal Ombudsmen
Institutional Reforms Act, 2013, in which case the Respondent Insurance Company shall be
restrained from transferring, alienating or disposing off movable and immovable properties of
the Company in any manner whatsoever.
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Claim Wise Copmarative Data of Disposal of
Cases 2014 - 2015
S. No

82

Nature of Claim

2014-2015

1

Life Investment

195

2

Death

79

3

Health

7

4

Accident

2

5

Fire

9

6

Burglary

8

7

Theft

5

8

Travel

2

9

Marine

4

10

Crop

6

11

Vehicles

12

12

Misc

27

		 Total

356
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Insurance Company Wise Status of Cases
April 1st 2014 to March 31st 2015
S. No
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
		

Insurance Company
Adamjee Life Insurance Company Limited
Adamjee Insurance Company Limited
Alpha Insurance Company Limited
Asia Healthcare Insurance Company Limited
Asian Mutual Insurance Co. Ltd.
Askari General Insurance Co. Ltd.
American Life Insurance Co. Ltd.
Altas Insurance Company Limited
Alfalah Insurance
Business & Industerial Insurance Ltd.
Century Insurance Company Limited
Credit Insurance Company Limited
Cresent Star Insurance Company Limited
Capital Insurance
Co-Operative Insurance Society of Pakistan Ltd.
East West Insurance Company Limited
East West Life Assurance Company Limited
EFU General Insurance Company Limited
EFU Life Assurance Limited
EFU Allianz Health Insurance Ltd.
Falcon Eye Trakker Insurance Co.
Jubilee General Insurance Company Limited
Jubilee Life Insurance Company Limited
National Insurance Company Limited
New Hampshire Insurance Co. Ltd.
North Star Insurance Company Limited
Pakistan General Insurance Company Limited
Postal Life Insurance
Premier Insurance Limited
PICIC Insurance Limited
Pak Kuwait Takaful Company Ltd.
pak Qatar General takaful Ltd.
Reliance Insurance Company Limited
Security General Insurance Company Limited
Shaheen Insurance Company Limited
Saudi Pak Insurance Company Limited
Silver Star Insurance Company Limited
Trakker Direct Insurance Ltd.
UBL Insurers
United Insurance Company of Pakistan Ltd.
Universal Insurance Company of Pakistan Ltd.
Union Insurance Company Ltd.
Others
Total

Under Process

Closed

Total

18
18
4
2
1
7
28
1
1
1
5
1
2
1
3
9
37
9
41
4
1
6
39
1
1
2
3
8
8
7
11
8
3
6
11
8
9
2
7
36
38
2
140
550

16
14
2
1
0
2
27
0
0
0
2
0
0
0
1
3
23
2
27
1
0
3
26
0
0
0
1
8
2
3
6
3
2
2
1
2
2
1
3
32
29
0
109
356

34
32
6
3
1
9
55
1
1
1
7
1
2
1
4
12
60
11
68
5
1
9
65
1
1
2
4
16
10
10
17
11
5
8
12
10
11
3
10
68
68
2
249
906
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